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FRAUDULENT MORTGAGES OF MER- 
CHANDISE. 





In a recent number of the Southern Law 
Review, there appears a carefully considered 
and ably argued article upon this subject, in 
the exordium of which occurs the following 
statement, indicative of the author’s views. 
‘‘Whether a mortgage of a stock of goods of 
a trader or manufacturer, which permits the 
mortgagor to sell the mortgaged property in 
the usual course of trade, is necessarily fraud- 
ulent, is one of the disputed questions of our 
jurisprudence. Ina former number of this 
Review,! appeared an able and elaborate 
article entitled ‘An American Phase of 
Twyne’s Case,’ presenting the arguments and 
authorities in favor of the rule that fraud is 
inherent in such an instrument. The writer 
of the present article believes that rule to be 
wrong in principle and unsupported by the 
weight of authority.’’? The writer then pro- 
ceeds to array the American authorities that 
support his view of the case, beginning with 
the plain proposition that a mortgage of 
chattels without change of possession does 
not make the instrument absolutely void as a 
security, but is only evidence of fraud to go 
to the jury with all the circumstances of the 
case. Following this is the well supported 
doctrine that the statute providing for the 
registration of chattel mortgages is intended 
as a substitute for the change of possession, 
and the discontinuance of use by the grantor 
whereby he might obtain a false credit. This 
is a doctrine which it is unnecessary to fortify 
by argument, yet the writer states as a reason 
supporting it, that ‘‘it is to the advantage, 


o 
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rather than the injury, of creditors of the 
mortgagor that he should be allowed to make 
a beneficial and reasonable use of the prop- 
erty.’’ This reasoning depends for its sound- 
ness entirely upon the honesty of the debtor— 
not his mercantile or conventional integrity, 
but honesty of that sublimated kind that 
measures scruples by a higher standard than 
has ever been adopted even in a court of equity. 

It is unprofitable to search narrowly for the 
logic of statutes which declare their own pur- 
poses in clear and unmistakable terms upon 
their faces. The statute providing for the 
registration of chattel mortgages, being in- 
tended as a substitute for change of posses- 
sion, means nothing more than that this for- 
mality shall operate as notice to the world of 
the lien which previously came from a knowl- 
edge that the pledged property had passed to 
the hands of the pledgee. It was not inten- 
ded as a substitute for good faith or to legal- 
ize actual fraud. It was not intended as a 
substitute for a bankrupt law, whereby the in- 
solvent debtor could select his own assignee 
from among friendly creditors, and constitute 
himself the sole judge of what was best for 
the others—appointing himself a trustee or 
agent for all. It was not enacted for the 
benefit of the debtor at all, but to enable 
creditors to procure a valid security for their 
demands by a pledge of property in the only 
manner debtors might feel inclined to give it. 
The cases which turn upon the effect of 
registration do not bear upon the question of 
the presumption of fraud from provisions in 
the instrument recorded. Registration was 
not designed to impart validity to void instru- 
ments but as a step in the proceedings by 
which the intended lien is created. 

As the assignment of reasons why a mort- 
gagor might be. left in possession of the 
mortgaged chattels is unnecessary to support 
the registry law, so is the assignment of 
reasons why the mortgagor should be allowed 
to remain in possession of articles of mer- 
chandise, with authority to deal with them as 
his own, insufficient to justify the assumption 
that such is the law, in the face of statutes as 
imperative in their provisions as the recording 
acts. Wherever the statute is in force which 
declares that, ‘‘ every deed of gift and con- 
veyance of goods and chattels, in trust, to 
the use of the person so making such deed of 
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gift or conveyance, is declared to be void as 
against creditors existing and subsequent, and 
purchasers,’’> whether the mortgagor may 
be allowed to carry on trade with the mort- 
gaged property will depend somewhat upon 
the construction to be given to its provisions. 
The construction placed upon this statute by 
the courts takes no account of the bona fides 
of the intentions of mortgagor and mortga- 
gee. When a conveyance of chattels, whether 
it be absolute or conditional in its terms, pro- 
vides that the grantor may not only retain pos- 
session of the things conveyed, but continue 
to sell and dispose of them in the ordinary 
course of his business as previously carried 
on, using the proceeds, it is held absolutely 
void on its face as a conveyance to the 
grantor’s use. Not because the intentions of 
the parties may not have been innocent, but 
for the reason that it is precisely the sort of 
conveyance to which the statutory prohibition 
applies.® 

Some of the cases cited hold such convey- 
ances void because they are calculated to hin- 
der and delay creditors. Others hold them 
void principally upon the ground that they 
seek to extend a lien over after-acquired prop- 
erty ;7 but all, and many others which might 
be cited, hold the presumption of fraud con- 


5 Wag. Stat. 279. 

6 Tallon v. Ellison, 3 Neb. 75; Williams v. Evans, 6 
Neb. 219; Hedman v. Anderson, 6 Neb. 393; State v. 
Jacobs, 2 Mo. App. 183; Griswold v. Sheldon, 4 
Comst. 580; Cator v. Collins, 2 Mo. App. 226; Fisk 
v. Harshaw, 7 R. 606, and cases cited; Burgert v. 
Borchert, 59 Mo. 80; Robinson v. Robards. 15 Mo. 324; 
Ziegler v. Maddox, 26 Mo. 575; Martin v. Rice, 24 Mo. 
581; Brooks v. Wimer, 20 Mo. 503; Walter v. Wimer, 
24 Mo. 63; Stanley v. Bunce, 27 Mo. 269; Billingsley 
v. Bunce, 28 Mo. 545; Bolter v. McDowell, 31 Mo. 
62; Reed v. Pelletier, 28 Mo. 173, Armstrong v. Tut- 
tle, 34 Mo. 482; Bigelow v. Stringer, 40 Mo. 195; State 
v. Benoist, 37 Mo. 500; Robinson v. Elliott, 22 Wal. 
613; White v. Graves, 68 Mo. 218; Bank of Leaven- 
worth v. Hunt, 11 Wall. 391. In the matter of Man- 
ley, 2 Bond, 261; Smith v. Ely, 10 N. B. Reg. 553; 
Raulet v. Blodget, 17 N. H. 298; Putnam v. Osgood, 
51 N. H. 192; Collins v. McElroy, 16 Ohio, 547; Wood 
v. Lowrey, 17 Wend. 492; Camp v. Camp, 2 Hill, 
628; Edgel v. Hart, 9 N. Y. 213; Mittnacht v. Kelley, 
46 How. Pr. 457, Ss. C. 3 Keys, 407; Davis v. Ransom, 18 
Ill. 896, and cases cited; Freeman v. Rawson, 5 Ohio 
St. 1; Robins v. Parker, 3 Metc. 117; Kayser v. 
Heavenrich, 5 Kas. 321; Russell v. Winne, 37 
N. Y. 591; Blakeslee v. Rossman, 43 Wis. 116; 
8. c. 6 Cent. L. J. 289; Horton v. Williams, 21 
Minn. 187; Ryall v. Rawles, 1 Atk, 165; Connah v. 
Sedgwick, 1 Barb. 210; Meachen v. Stearns, 9 Paige, 
398; Hart v. Cram, 7 Paige, 37. 

7 Edgel v. Hart. Mittnacht v. Kelley, Davis v. Ran- 
som, and Connah v. Sedgwick, supra. 





clusive and the instrument void. In some of 
them the question of registration is raised by 
urging in defense of the validity of the con- 
veyance, a compliance with the provisions of 
the registry law; but the registry is held un- 
availing for the purpose of imparting validity 
to the instrument. How could it be held 
otherwise? No statute would be necessary to 
render the deed void if, as matter of fact, it 
was intentionally made and received as a con- 
veyance to the use of the grantor or to hin- 
der and delay creditors. The statute is but 
a recognition of the extreme difficulty of 
proving intentional fraud, and by its positive 
inhibition of. transactions peculiarly available 
for such fraudulent purposes, seeks to cut off 
all inquiry into the secret intent by which the 
parties were actuated. To accomplish this 
effectually such instruments are declared void. 
A void instrument is as though it never had 
been. Recording is simply to notify the 
world that the conveyance has been executed 
and delivered. Whatever purpose it serves is 
only by construction of law. It is construc- 
tive notice. It is constructive delivery, in so 
far as it operates as a substitute for the 
change of possession. But it is not even a 
symbol for the use of the property. If by its 
terms, on a fair construction, it operates to 
the use or benefit of the grantors, proclaiming 
its provisions from the house-tops would not 
clear the transaction of its fraudulent charac- 
ter. It would not affect purchasers who had 
actual notice; so it is quite clear that con- 
structive notice would not place it on any 
higher ground. 

Blakeslee v. Rossman® was a case where 
the mortgager of the chattels was by the terms 
of the mortgage to retain possession and 
continue to sell, applying one-half the proceeds 
to the extinguishment of the debt secured. 
There was no express provision as to the dis- 
position of the other half; but the court held 
that the silence of the mortgage gave the 
mortgagor the right of disposition as effectu- 
ally as it could have been conferred by an ex- 
press provision. In passing upon the ques- 
tion of its validity, Ryan, C. J., says: ‘‘The 
license given to the mortgagor to retain half 
the proceeds and use them at his pleasure, 


8 Robinson v. Elliott, Bank of Leavenworth v. Hunt; 
In re Manley, and Horton v. Williams, supra. 
9 Supra. 
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makes the written contract of the parties 
fraudulent and void in law, as against credi- 
tors; absolutely void as to them, beyond all 
aid from extrinsiv facts. Parol evidence can 
make it neither better nor worse. Intent does 
not enter into the question. Fraud in fact 
goes to avoid an instrument otherwise valid. 
But intent, bona fide or mala fide, is immate- 
rial to an instrument per se fraudulent and 
void in law. The fraud which the law im- 
parts to it is conclusive.’’ But the writer 
from whom we quote utterly denies the doctrine 
of ‘‘fraud in law,’’ as applied to such transac- 
tions, and in order to illustrate the absurdity 
of holding the presumption of fraud conclu- 
sive, quotes with approval Mr. Justice Camp- 
bell, 1° as follows: ‘‘How can any one, from 
the face of this mortgage, and without refer- 
ence to extraneous facts, draw any conclu- 
sion whatever concerning either its intent or 
its bearing upon creditors? It would certainly 
be valid under any circumstances if there were 
no creditors. It does not appear from the 
mortgage that there were any. It would not 
injure other creditors if they were abundant- 
ly secured. It does not show they were not. 
It would not be void if they had authorized it. 
And many other cases might be suggested, 
showing that, without proof of external facts, 
there could be no conclusive presumption at 
all.’’ A quotation to the same effect is made 
from the opinion of the court in a North Car- 
olina case.14 We have not examined these 
cases, but will frankly acknowledge that if the 
question of the validity of the instrument was 
raised collaterally and there were no creditors, 
or the fact whether there were or not was in 
dispute, there could be no application as to 
creditors, of the doctrine of presumptive 
fraud whether conclusive or otherwise. But 
if the question of fraud was raised between a 
creditor on the one part and the mortgagee on 
the other, such] hair-splitting as is attributed 
to the learned judges would amount to 
nothing more than a juggle with words—a 
piling up of wind. Whether there are credit- 
ors or not dues not enter into the question of 
whether as matter of law an instrument is 
void on its face as to creditors. This is an 
‘extraneous fact’’ only necessary to render 
the doctrine applicable to a particular case. 


10 Gay v. Bidwell, 7 Mich. 519. 
1! Cheatham y. Hawkins, 76N. C. 335. 





When it is ascertained that there are credit- 
ors, this is not a fact ‘‘presumed,’’ but a fact 
admitted, or established. A voluntary con- 
veyance or conveyance without consideration 
is void as to creditors. When it is admitted 
that there were creditors at the time a deed 
was erecuted in consideration of so many 
acres of moonshine, is there any occasion for 
further inquiry as to whether the grantee will 
be able to hold the property as against final 
process in favor of judgment creditors? In 
other words is not the deed, as to him, 
fraudulent and void on its face? 

It is said in opposition to the construction 
given to the phrase, ‘conveyance to the use 
of the grantor,’’ that any mortgage may be 
for the mortgagor’s incidental benefit, for the 
reason that it enables him to use his property 
for atime, though he does not consume it, in 
the accumulation of profit, or the earning of a 
livelihood. It is not necessary, in order to 
show the fallacy of such an argument, to 
maintain that mortgages of chattels, being 
registered according to law, though they al- 
low the mortgagors to retain possession and 
use the mortgaged property until forfeiture, 
do not come within the description of convey- 
ances to the use of graters, decause the 
chattels are not consumed or changed in form 
in using them. The mere circumstance that 
the courts have not endeavored to extend the 
construction of the statute of uses so as 
to defeat all chattel mortgages, does not 
weaken the force of the construction which 
we have applied to conveyances where the 
grantor is not only to retain possession and 
use, but is to dispose of the chattels as 
though they were subject to no lien. If it 
were conceded that a mortgage by the terms 
of which the mortgagor was to retain posses- 
sion and use the store-fixtures, was a convey- 
ance to the use of the grantor no less than 
a mortgage of the stock in trade, with power 
in the mortgagor to sell the articles compos- 
ing the stock, it would only go to show that 
the courts had not extended the provisions of 
the statute against fraudulent conveyances 
far enough; not that they had extended them 
too far. 

We shall not, therefore, endeavor to defend 
the drawing of the line between these two 
kinds of mortgages, but shall be content with 
asserting the wisdom of the courts in holding 
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the latter of these fraudulent in law. If it 
appears from extraneous evidence and not 
from the face of the instrument, that the pow- 
er of disposition was retained by the mortgag- 
or, the, transaction should be declared fraud- 
ulent as soon as this fact is ascertained. If 
the mortgage itself shows this power of dispo- 
sition on its face, there would be an end to 
the inquiry. Independent of this one circum- 
stance which the courts accept as conclusive 
evidence of fraud, there may be others sub- 
ject to rebuttal or explanation, by which it 
could be made to appear that a mortgage, 
fair on its face, and apparently intended for 
the benefit of the mortgagee, was really noth- 
ing more than a cover, which had for its ob- 
ject the hindering or delaying of creditors, to 
the end that the mortgagor might hold and en- 
joy his property without honestly intending to 
secure any debt whatever. When one attacks 
a mortgage of this description and is by the 
apparent compliance with the terms of the 
law driven to the proof of intentional fraud, 
he generally meets an insurmountable obsta- 
cle. Intentions may be always held in reserve 
by the party whose good faith is questioned, 
and whatever may be shown by collateral cir- 
cumstances calculated to cast doubt upon his 
expressed purposes, he still has the opportu- 
nity unchallenged except by his own con- 
science, to assert positively before the jury 
the absolue purity of his intentions. This is 
an opportunity of which, according to human 
experience, men in straitened circumstances 
are generally not slow to avail themselves. It 
is, therefore, not unreasonable that the courts, 
in construing either statutes or the common 
law, should select certain transactions which 
possess all the essential features of actual and 
intentional fraud, with every facility for un- 
fair dealing and absolute concealment, where 
all the advantages are left with the party 
whose emergencies furnish the strongest pos- 
sible inducement to dishonesty, and declare 
them fraudulent per se. To close the avenues 
to the successful practice of deceit, such trans- 
actions should not be left open to the defense 
that however bad they appear on the face, 
they were as matter of fact effected by debt- 
ors and creditors, dealing at arms-length, and 
actuated by the purest motives. Men should 
be conclusively held to have intended the nec- 
essary and inevitable consequences of their 
own acts. 








DAMAGES AGAINST RAILROAD COM- 
PANIES. 


The question of the measure of damages in ac- 
tions for compensation in respect of personal in- 
juries has recently been brought prominently for- 
ward in the case of Phillips v. London and South- 
western Railway Company, 28 W. R. 10, 9 Cent. 
L. J. 125, 365. ‘The topic has often been discussed 
in connection with actions against railway compa- 
nies for personal injuries, but perhaps never more 
thoroughly than in the case to which we refer. In 
our opinion it is a topic which railway companies 
are very foolish to bring before the public, for 
reasons which will hereafter appear. We recent- 
ly referred to the facts of Phillips’ Case. The 
plaintiff was a physician, making a very large in- 
come, who was so much injured in a railway acci- 
dent as to render it impossible that he should ever 
pursue his profession again. In the first instance 
the jury awarded him £7,000. It was proved that 
he had been making an income of between £6,000 
and £7,000 a year, and had been disabled for a 
year before the action was brought. There were 
also heavy medical expenses, etc. The plaintiff 
moved for a new tuial, on the ground of insufficient 
damages and misdirection. The divisional court 
granted a new trial on the former ground, and 
their decision was confirmed by the Court of Ap- 
peal. A new trial was afterwards had, and the 
jury gave £16,000 damages. The defendants then 
moved for a new trial, on the ground of misdirec- 
tion as to the measure of damages, which was re- 
fused by the divisional court and the Court of 
Appeal. : 

On the second motion for a new trial a very ex- 
traordinary attempt was made on the defendants’ 
behalf to bring the case within the principle of 
Hadley v. Baxendale, with regard to remoteness 
of damage. It was suggested that the damages 
arising from loss of a professional income—at any 
rate, of one of such an exceptional character— 
could not be taken to have been reasonably within 
the. contemplation of the parties when the con- 
tract of carriage was made. There is something 
positively grotesque about this argument. It is 
true that one of the arguments used in the cases, 
where the responsibilities of carriers have been 
discussed in connection with the doctrine of’ re- 
moteness of damage, was that it would be a mon- 
strous thing that a carrier, who only gets a certain 
small remuneration for the carriage of an article 
a certain distance, should, without any notice of 
the consequential damages that might ensue from 
its non-arrival, be half ruined by having to satisfy 
such damages. We doubt whether there may not 
be some confusion of ideas in this way of putting 
the thing. The smallness of the remuneration, 
and the absence of notice, have no logical connec- 
tion with one another, though they are both per- 
haps elements of hardship. We do not think that 
the law really can be supposed to take notice of 
the smallness of the remuneration. IfI undertake 
to do a thing, can the measure of damages for not 
doing it vary according to the amount of the re- 
muneration I have received? The hardship of hay- 
ing to pay £16,000 damages on a contract, in res- 
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pect of which only £1 is paid, may be a strong 
argument in favor of legislation, such as that of 
the Carrier’s Act, but it cannot, in our opinion, 
have anything to do with remoteness of damage. 
The absence of contemplation of the exceptional 
damage by reason of absence of notice of its prob- 
ability is really the governing element. It is a 
sort of equity that if a man is to be exposed to the 
payment of exceptional damage beyond what he 
could reasonably contemplate from the apparent 
nature of the case, he shall have notice, so that he 
may use more than ordinary diligence and care if 
he chooses to do so. This is a most obvious prin- 
ciple, and is not confined, of course, to the case of 
carriers only. Hundreds of cases might be put, 
which, not only to the lawyer, but to every sensi- 
ble person, would at once demonstrate the neces- 
sity of some such qualification of the general rule 
that the party damaged by a breach of contract is 
entitled to be put, as far as possible, in the same 
position as if the contract had been fulfilled. But 
the principle of remoteness of damage does not, 
we imagine, depend on any proportion between 
the amount of the consideration and the damages. 
It is not because damage is large in amount mere- 
ly that it is taken not to have been contemplated, 
but because it is of an exceptional kind. We take 
it that a railway company would be bound to pay 
damages in many cases of carriage of goods much 
larger in amount than they had any reason to 
know would be the result of their failure to carry, 
provided such damages were of the kind that they 
must have contemplated. The railway company 
in the case of passengers know perfectly well that 
they are, or may be, carrying persons of large 
professional income, as well as artisans and day 
laborers. There is nothing whatever extraordin- 
ary in kind in the damages claimed for loss of 
professional income. Such damages are necessa- 
rily in contemplation of the parties as a result of 
the breach of the contract to carry with due care. 
All that can be said is that the railway company 
do not, in any particular case, know the amount 
of damage they may incur. It seems quite hope- 
less to suggest that the case comes within the 
tests of remoteness of damage Jaid down in the 
various decisions on the subject. 

There is,no doubt, a great deal of difficulty 
with regard to the mode of estimating damages in 
actions for personal injuries, and, practically 
speaking, juries are not invited to deal with the 
matter, and do not deal with it on the strict foot- 
ing that they are to give the plaintiff what they 
suppose to be the actual loss pecuniarly estimated. 
If the damage be not too remote, one can not in 
strict law or logic see why a plaintiff should not 
have the capitalized value of his yearly income, 
taking into consideration, of course, the uncer- 
tainty of all human prospects. Suppose a physi- 
cian at fifty years of age, and apparently in excel- 
lent health, to be making £7,000 a year, allowing 
for all the mutability of human affairs, can it be 
said that his income is only worth about two 
years’ purchase? We should think that it must 
be worth more than that as a matter of legitimate 
speculation. We should think that in many cases 








juries would give much larger damages if they 
really intended to estimate the probabilities as to 
what the plaintiff might have made if he had 
never been injured. But we do not believe that 
they do apply this strictly logical test, or that 
judges invite them to do so with much earnest- 
ness, though itis difficult to lay down any other 
test by way of direction. We are rather disposed 
to look upon all directions on such a topie as sol- 
emn farces—attempts to express the inexpressible. 
If a man was making a large income the jury will 
give him a large sum, but there is no doubt that 
when very large sums are in question a feeling 
does come into piay that the fare paid is hardly a 
quid pro quo, and that it isa hardship that even a 
company should be exposed to ruinous damages 
in respect of so inadequate a compensation. 
There is no doubt that the companies do get the 
benefit to some extent of the principle which their 
directors sometimes put forward as a basis for 
suggested legislation. We doubt the probability 
of any such legislation, and we therefore very 
much doubt the advisability of the course which 
the legal advisers of railway companies frequently 
take in regard to the conduct of actions, such as 
Phillips v. London and South-Western Railway 
Company. If it were possible that the railway 
companies could procure something in the nature 
ofa Carrier’s Act in respect of passengers, it might 
be well to discuss the topic as much as possible; 
but if itis not, we believe that in their interests 
it is extremely foolish to bring about any more 
discussion of the topic than is absolutely unavoid- 
able. If a topic is discussed in courts of appeal 
asa matter of solemn argument, definite logical 
formulz naturally and necessarily develop them- 
selves, which are binding on judges in the future, 
and must constrain the course of future inquiries 
into damages in a manner not likely to be favora- 
ble to companies. The South-Western Railway 
Company ought to have thought themselves ex- 
tremely lucky in the result of the second action. 
The damages might as properly have been £60,000 
for aught we can see as £16,000. There is, fur- 
ther, a great mischiet from the company’s point 
of view in familiarizing the minds of men with 
large figures as damages. It would have been, we 
should have thought, mucb wiser policy to pay up 
with alacrity and let the case pass as quietly as 
possible. 

With regard to the question of any such legisla- 
tion as has sometimes been suggested, there seem 
to be almost insurmountable difficulties. We 
suppose the rough outline of it would be that per- 
sons of exceptional value pecuniarily should be 
obliged to declare themselves and pay additionak 
rates. It seems too absurd. Would there be a 
tariff of fares graduated according to the amount 
of income declared? We have often wondered 
how ticket clerks could remember all the fares. be- 
tween different places as it is, but the bewildering 
complication that would arise undera pro rate 
system of fares would be positively appalling. 
There would have to be different windows and 
clerks for different rates of income, and then the 
complication would affect the passengers. Fancy 
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rushing about at a crowded junction to find the 
place where the £1,000 a year passengers book. 
Again, we suppose that if the company were in- 
formed who the passengers were that it would be 
most expensive to injure, extra precautions would 
be taken; for instance, they imght have carriages 
in the middle of the train, or of extra strength 
for the reception of persons whose income is 
£2,000 a year and upwards. This would create 
much invidious distinction. Possibly, however, 
the proposed legislation would be on the model of 
the provisions of the Railway and Canal Traffic 
Act with regard to live stock, and limit the 
amount recoverable in respect of particular classes 
of persons. For instance, the liability might be 
limited in the case of any Queen’s Counsel to so 
much, of any barrister to so much, of any bishop 
to so much, of any curate to so much, and so on, 
unless an insurance rate was paid. This plan, 
however, does not seem to us very hopeful. We 
are at a loss to see how the supposed hardship to 
railway companies can be obviated by legislation. 
We think it is to some extent obviated by the in- 
gtinctive feelings of juries, but this qualification 
of the supposed hardship the companies them- 
selves seem to take every opportunity of destroy- 
ing by giving the subject a publicity which we 
think can not fail to be unfavorable to their 
interests. 








EXTINCTION OF CORPORATION—HOW 
PLEADED. 





KELLEY v. MISSISSIPPI CENTRAL R. CO. 





United States Circuit Court, Western District of 
Tennessee, March, 1880. 


1. Any person served with process as the representa- 
tive of a defendant corporation may plead in abatement 
in his own name, that the corporation is extinct; or he 
may make the defense by motion to dismiss the suit, or 
by,suggestion of his attorney on the record, supported 
by affidavit of the facts. 


2. Any person so served with process may deny by plea 
in abatement that he sustains any relation to the corpo- 
ration which authorizes service of process on him as,the 
representative of the corporation. 


The process in this case commanded the mar- 
shal to summon the Mississippi Central R. Co., a 
corporation under the laws of Tennessee, in an 
action to recover $7,000 upon the past due cou- 
pons of the company. It was served on L. T. 
Bryan, as manager, John G. Mann, as superintend- 
ent, and R. P. Neely, as director of said company ; 
who each file a separate plea in abatement, the 
two former denying that they ever had any con- 
nection with the company or that they sustain the 
relation to it mentioned in the marshal’s return. 
Neely says there formerly was such a corporation 
but that it has become extinct by consolidation, 
under authority of law, with the New Orleans, St. 
Louis and Chicago R. Co.; that he was at one 

ime president and director of the old corporation, 











and is a director in the consolidated company ; 
and he sets up specifically all the facts relied upon 
as showing a dissolution. The pleas are all sworn 
to by the persons filing them. The plaintiff 
moved to strike out the pleas because filed by 
persons not parties to the suit, and moved for 
judgment by default. The persons pleading ask, 
if they are not allowed to plead in abatement, 
that these pleas be treated as affidavits, and there- 
upon they move to quash the writ; and if this can- 
not be done, their counsel ask tu appear as friends 
of the court to suggest and prove the facts, as a 
reason why judgment by default should not be 
rendered. 


Humes & Poston for the plaintiff, James Fentrees 
and Wright, Folkes & Wright for defendants. 

HAMMOND, J.: 

The only question to be now determined is, 
whether the persons named in the marshal’s re- 
turn shall be allowed to plead. The question here 
raised usually arises in some eollateral way, and 
when it has been directly presented, as in this 
case, the courts are always beset with technical 
difficulties. On the one hand it is urged that a 
dead party cannot speak ; that a non-existing thing 
cannot, without admitting the very question in 
dispute, plead in the manner it might if it did ex- 
ist; while on the other it is said with equal force. 
that one not a party to a suit cannot be heard to 
interfere with it. In Bronson v. LaCrosse R. Co. 
2 Wall. 283, 292, itis said that generally other per- 
sons are not permitted to plead for a corporation. 
because of the inequality that would exist between 
the parties. The corporation not being before 
the court would not be bound by any judgment 
rendered on such pleas. But lest there should be 
a reproach to the law, stockholders were permit- 
ted to plead for themselves, where the corporation 
had abandoned its defense and its trust. 

Every corporation has officers who speak and 
act for it by authority of law, and process must be 
served on the proper officer or the judicial pro- 
ceeding is not binding. Alexandria v. Fairfax, 95 
U. 8.774. Under the Tennessee Codea failure to 
elect officers does not dissolve corporations, and 
those last in office continue, and process may be 
served upon them; so, after dissolution, they con- 
tinue for five years for the very purpose of prose- 
cuting and defending suits. T. & S. Code §§ 
1481, 1493, 2831, 2834. If the defendant here has 
a qualified existence under these provisions of the 
statute, there should be a plea by the corporation 
itself. In the absence of such statutes, the ten- 
dency of modern decisions is to treat a corpora- 
tion once existing as continuing to exist for the 
purpose of suing and being sued in winding up its 
affairs. Pomeroy v. Bank, 1 Wall. 23; R. Co. v. 
Evans, 6 Heisk. 607; Shackelford vy. R. Co.. 52 
Miss. 159. 

But we are met at the threshold with the ques- 
tion whether this defendant exists at all for any 
purpose, as a question of fact to be ascertained in 
determining whether the plaintiff is entitled toa 
judgment by default. He insists that he has the 

right to take his judgment, at the peril of its be- 
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ing void if there be in fact no corporation. In 
England there can be no judgment by default 
without appearance, and if the defendant refuses 
to appear, the plaintiff must enter appearance for 
him, and in doing so, must make affidavit of prop- 
er service on the defendant; this may be contested 
by cross-affidavits and motions to quash the ser- 
vice and the writ. 3 Chit. Prac. 264, 277, 280. In 


Alabama and other States the court will not give | 


a judgment by default aga’nst a corporation, 
without a judicial finding, recited on the record, 
that the service has been of a character to bring 
the corporation into court. Oxford Co. v. Sprad- 
ley, 42 Ala. 24; Talladega Co. v. McCullough, Id. 
667. But we have no such reasonable require- 
ments in Tennessee. The sheriff may simply re- 
turn the process “executed,” and the presumption 
is that it is regular, and on the proper officer. Any 
party aggrieved has his remedy by action for a 
false return against the sheriff, or by bill in equity 
to set aside the judgment. Wartrace v. Turnpike 
Co., 2 Cold. 515; Ridgeway v. Bank, 11 Humph. 
522; Bell v. Williams, 1 Head, 230; Baxter v. Er- 
vin, Thomp. Cases,175; Gardner v. Barger, 4 
Heisk. 669, 671. But even in Tennessee one is not 
put to an action for a false return or a bill in equi- 
ty to avoid a wrongful judgment. In Graham v. 
Roberts, 1 Head, 55, a writ against Garret Graham 
was served on Jared Graham and the bill in equity 
of the latter to avoid the judgment was dismissed, 
because he did not appear to contest the judgment 
by default in the first instance. In Bank v. 
Skillern, 2 Sneed, 698, a judgment by default was 
set aside on the affidavit, and in Jones vy. Cloud, 4 
Cold. 236, 239, on the motion of one not a party to 
the record; and in both cases it was held not to be 
error. No Tennessee case has been found which 
shows how the alleged extinction of a corporation 
may be contested in a suit against it in its corpor- 
ate name; and until modified by the statutes above 
cited, the law was settled, that upon the civil 
death of a corporation it could no longer sue or be 
sued, and could have neither officers nor stock- 
holders; and the same would doubtless be the rule 
under these statutes after the five years of quali- 
fied post-mortem existence have elapsed. White v. 
Campbell, 5 Humph. 37; Hopkins v. Whitesides, 1 
Head, 33; Ingraham v. Terry, 11 Humph. 571; 
Blake v. Hinkle, 10 Yerg. 217; Nashville Bank v. 
Petway, 3 Humph. 522. It is said in R. R. Co. v. 
Evans, 6 Heisk. 607, that the question of extinc- 
tion must be raised **by a plea in abatement, mo- 
tion or other proceeding,” but there is nothing to 
indicate by whom these may be taken. In this 
case, and uniformly, it is held that a failure to 
make the question by some proper proceeding 
admits the corporate existence. The necessity, 
then, for some proceeding to abate the suit is ob- 
vious. If there be any appearance, except to 
make that contest, the matter is ended in favor of 
the existence, for afterwards all parties are 
estopped to deny it. Muscatine v. Funk, 18 Iowa, 
469. The marshal cannot safely assume to deter- 
mine the question and refuse to execute the writ, 
particularly in a case like this where there has 
been a corporation which has issued bonds and 





built a railroad, and as to which there are outward 
and tangible evidences of continued existence. 

The plaintiff may take a judgment at his peril, 
and if there be no corporation, it is void, as we 
have seen. Thornton v. Railway, 123 Mass. 32. 
But I do not see that he is entitled to this as a 
matter of right, nor that the stockholders or oth- 
ers interested should be compelled to submit to 
such a judgment without a preliminary contest 
over the fact of corporate existence; because, if 
there be a corporation, the judgment by default is 
binding, and all opportunity to make other defen- 
ses is gone. JThis throws on all interested the per- 
il of determining the important question of exist- 
ence for themselves, without the aid of judicial 
inquiry into the disputed facts, and is an immense 
advantage to a plaintiff; and it would, in my 
opinion, be a reproach to the law to permit it upon 
any technical theory that the officers and stock- 
holders are not parties, and therefore cannot 
plead in the suit. That they are not parties even 
when served with process cannot be denied. 
Bronson v. LaCrosse R. Co. supra; French v. Bank, 
7 Ben. 488, s. c. 11 N. B. R. 189; Apperson v. Ins. 
Co., 38 N. J. L. 272; Blackman v. R. Co., 58 Ga. 
189. 

How, then, can the defense be made? It is said 
in Oxford Co. v. Spradley, 46 Ala. 98, that there 
is no precedent for a plea by a corporation of its 
own non-existence, that it is an inappropriate 
plea and an inconsistency in itself; but it is inti- 
mated in McCullough v. Ins. Co., Id. 376, that 
such a plea is permissible in cases of misnomer 
and dissolution. In W. U. Tel. Co. v. Eyser, 2 
Col. 141, Mr. Justice Belford says that such a plea 
by the corporation itself is not anomolous, and is 
abundantly established by many respectable 
courts, and he concludes it is a plea in bar and 
may be joined with the general issue; but the ma- 
jority of the court held it could be pleaded by the 
corporation neither in abatement nor-bar, that 
such a plea was felo dese. See also Gulf R. R. 
Co. v. Shirley, 20 Kas. 660. Notwithstanding 
this it will be found that the plea has been made 
by the alleged corporation itself in many cases. 
Foster v. White Cloud, 32 Mo. 505; Hobich v. 
Folger, 20 Wall. 1; Boyce v. M. E. Church, 46 Md. 
359; .Greenwood vy. Railroad Co, 10 Gray, 373; 
Dooley v. Gloss Co., 15 Gray, 494; Thornton, v. 
Railway, 123 Mass. 32; Gott v. Adams Exp. Co., 
100 Mass. 320; Inman v. Allport, 65 Ill. 540; Pil- 
bron v. Railway Co.,5M.G. & S$. (57 E. C. L.) 
440. 

In Massachusetts it ig held that the plea must 
be by the corporation, and that an officer or stock- 
holder can not make defense. Townsend v. Free- 
will Baptist, 6 Cush. 281; Byers v. Franklin Co. 
14 Allen, 470; Robbins v. Justices, 12 Gray, 225. 
Yet in Buck v. Ashnelot Co.,4 Allen, 357, and 
Foster v. Essex Bank, 16 Mass. 245, the fact of 
non-existence was otherwise made to appear in 
the one case by one having no right to plead, and 
in the other by suggestion of counsel. 

In Callender v. Painesville Co., 11 Ohio St. 516, 
the question was directly adjudicated. An officer 
not even served with process was allowed to file 
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his affidavit and move to dismiss the suit, because 
the defendant had no corporate existence, the 
court holding that he was not an intruder; that a 
judgment against the company would be against 
all the members collectively, including him as an 
individual, and that any member under the cir- 
cumstances, might make the motion to dismiss 
and be heard uponit. And in Pilbrow v. Railway 
Co. 54 E. C. L. 730, the right of the person served 
to make the defense was upheld. Seealso Steven- 
son v. Thorn, 13 M. & W. 149; Stewart v. Dunn, 
12 Id. 655. 

The defense was made by the persons served 
with process pleading in abatement in Rand vy. 
Proprietors, 3 Day, 441, Evarts v. Killingworth Co. 
20 Conn. 447, and Express Co. v Haggard, 37 II. 
465; andin Elliott v. Holmes, 1 Mcl.ean, 466, it 
was held that a person served with process against 
another might make the defense either by such 
plea or by suggestion of counsel. In Quarrier v. 
Peabody Co.,10 West Va. 507, it is said that a 
plea in abatement by a corporation should not be 
by attorney, but by the president individually, to 
avoid the effects of appearance by the corpora- 
tion; that a corporation should never plead in 
abatement in its corporate name. 

Persons sued in a representative capacity as ex- 
ecutors, trustees and the like, may plead that they 
hold no such reiation. 1 Danl. Ch. 631; Story Eq. 
Pl. 732. This is quite analogous to the situation 
of the parties here. It is true executors are par- 
ties to the writ, but only in their representative 
capacity; and where they plead ‘“‘no such execu- 
tor,”’ it is their individual plea. So the head offi- 
cer of a corporation sued as such may deny that 
he sustains that relation. Stewart v. Dunn, 
supra; and in Stevenson v. Thorn, supra, it was 
said that a person served with process is, for some 
purposes at least, to be considered the defendant. 
And there is another analogy in the case of a 
judgment of outlawry, where, if the outlaw dies, 
the death may be pleaded by any person to release 
his property, 1 Tidd. 144. The defense of the 
non-existence of a corporation, sued as such, may 
also be made by an attorney in his own name sug- 
gesting it on the record. Greely v. Smith, 3 
Story, 657; Mumma vy. Potomac Co. 8 Pet. 281; 
Pomeroy v. Bank, 1 Wall. 23. Whether he be 
the attorney of the corporation must depend on 
whether it exists or not: if not, he mnst be the 
attorney of some one else having an interest in 
the matter, for a non-existing corporation can 
notin the nature of things appoint an attorney 
under a common seal, and the dissolution would 
revoke any appointment already made. 

The objections suggested against any method of 
making the defense come from pressing too far 
the doctrine that a corporation has an independ- 
ent existence. This ens rationis called a corpora- 
tion is, after all, only an incorporeal defendant, 
and it can not, till its existence is established, 
have any independent status separate and apart 
from the personality of those composing it. To 
speak of it as dying is a somewhat false analogy. 
The law provides heirs, executors or administra- 
tors for dead persons; but an extinct corporation 





must be represented by the individuals who 
originally composed it; they may employ attor- 
neys, and, as a matter of fact, they are the real 
actors in any litigation with it; if it be alive, they 
must act in the corporate name; if extinct, they 
may so act, although it would be an inconsistency, 
or they may act in their own names. If sued in 
the corporate name, this would seem to violate 
the well known rule that none but parties can 
plead; but this results from assuming the very 
question in dispute in favor of the plaintiff, 7. e. 
that there is a corporation. If the question be 
assumed the other way, as the persons alleged to 
have acorporate existence must assume if they 
deny that fact, there is no difficulty in treating 
them as the real parties sued. The plaintiff here 
by his argument requires the court to adjudicate 
that a corporation does exist upon his bare allega- 
tion of the fact; and he would compel the persons 
supposed to constitute it, to admit that fact by 
pleading in the corporate name which he assumes 
they have. I do not think the rule of pleading 
relied on is so inflexible as to give the plaintiff 
this advantage. Either this case is an exception 
to it, or, for the purpose of trying this question, 
the persons alleged to be incorporated must be 
considered the real parties, notwithstanding the 
plaintiff's assumption of their corporate capacity. 

In Welch v. St. Genevieve, 1 Dill. 130, the facts 
were presented by the return to a mandamus of 
individuals held to have no official connection 
with the corporation, and upon the suggestion of 
an amicus curiae, the question of extinction was 
tried. In McGoon vy. Seales, 9 Wall. 23, the de- 
fense was made both by trustees not sued. and the 
extinct corporation itself; and in Bank v. Colby, 21 
Wall. 609, the motion to abate was made bya 
receiver. 

The plaintiff having treated the persons served 
with process as representing the alleged corpora- 
tion he can not preclude them from at least deny- 
ing that there is such a corporation. Whether 
they do this in theirown names or that of the 
alleged corporation is quite immaterial, but it 
seems to me more reasonabie not to pretend that 
there is a corporation in order to deny that there 
is one. 

The motion to strike out the pleas and for judg- 
ment by default is denied. 


on ~_—— 





PLEADING AND PRACTICE—RULES OF IN 
FEDERAL COURT. 





GAUSE v. KNAPP. 





United States Circuit Court, Eastern District of Mis- 
souri, March, 1880. 
1. Rules of pleading and practice adopted in the United 
States Circuit Court of this circuit stated. 
2. A contract by which one creditor secures a prefer- 
ence over other creditors of the same debtor is void. 


McCrary, Circuit Judge: 
This is a motion to strike out. a special defense. 
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This cause was before the court at a previous term 
(Judge Dillon presiding), at which time it was 
suggested that the questions designed to be raised 
could be presented in a better form under a 
special answer. Since then an amended petition 
and answer thereto have been filed. 

It is of impertance, not for this cause alone, but 
for the general practice of the court, that the 
modes of proceeding should be clearly understood, 
and I therefore take this occasion to restate some 
well-settled rules which prevail in this court. 

Mr. Justice Miller at an early day, with the con- 
currence of Judges Dillon and Treat, held: 

1. That in pleading, the parties respectively 
must aver the issuable facts and nothing more. If 
irrelevant and redundant matter is inserted in the 
petition, the court will not entertain a motion to 
eliminate the same, but will receive a motion to 
make said pleading more certain and definite. 
The reason for this ruling is based, not only on 
the essential requisites of good pleading, but on 
the duty of attorneys to so plead as not to drive 
the opposing attorney, with the aid of the court, 
to do the pleading for the parties. The function 
of the court is to pass upon the papers filed, and 
not to, become the pleader for the parties. Let 
the plaintiff and defendant respectively come to 
an issue, not on inatters of evidence, relevant or 
irrelevant, but on the ultimate facts determining 
their respective rights. There is nothing in the 
Missouri practice act which abrogates these essen- 
tial rules of pleading. 

The very object of pleading is to bring the par- 
ties face to face with the issuable facts on which 
their rights depend. 

2. If a pleading has not issuable facts sufficient 
to constitute a cause of action or a defense, or is 
mixed with statements as to evidence to support 
the same, the opposite party may demur; so that 
the court, disregarding the irrelevant matter, may 
determine whether the alleged cause of action or 
special defense has any foundation in law. 

3. If the vicious pleading is so vague and con- 
fused that the material and immaterial allegations 
are intermixed, or a mass of statements are con- 
tained therein, some issuable and others non- 
issuable, the proper practice is a motion to make 
the pleading more definite and certain. 

4. Motions to strike out special clauses or sen- 
tences in a pleading this court will not entertain; 
for it can not determine in advance of the trial to 
what issuable facts they may pertain, nor will the 
court, through such motions, be driven to the ne- 
cessity, after repeated experiments, of doing, 
practically, the pleading for the party in default. 
This court recognizes, therefore, demurrers and 
motions to make pleadings more definite and 
specific. A motion to strike out, if admissible at 
all, must be directed to an entire pleading or a 
whole count or division. Matter appearing to be 
scandalous is an exception to this rule. There is 
a very important consideration in these rulings 
which every good pleader will recognize, viz.: 
‘That while a demurrer cuts back to the first bad 
pleading ‘itis by no means sure that a motion to 
strike out will effect the same end; nor is it sure 





that the decision on such a motion could be con- 
sidered a final judgment entitling the party to 
writ of error or appeal. 

These general propositions are now reduced to 
form, not because this case requires the statement 
of them, but that it may be understood that the 
rulings of Mr. Justice Miller and Judges Dillon 
and Treat heretofore made on the points stated, 
are to be adhered to. 

As to the motion now before the court, it must 
be sufficient to say that the questions intended to 
be presented would have been more properly 
raised on a demurrer to the answer, instead of a 
motion to strike out. But waiving that technical 
question, we find that the answer as to the special 
defense is somewhat vague, yet, if true, it makes 
it appear that the alleged agreement set up in the 
petition, if made, was fraudulent and void. The 
defendants ought to have put themselves distinct- 
ly on record, by positive averments; yet they have 
by liberal construction, done so, and if a demur- 
rer, instead of a motion, had been interposed, the 
objection would have cut back to the petition. 

The cause of action, as set out, discloses imper- 
fectly a contract on the part of plaintiff to receive 
a sum of money beyond what other creditors were 
to receive, for assenting to a quasi composition, 
and such a contract, if the assent of all was re- 
quired, the law pronounces void. 

We regard the answer, liberally construed, as 
charging, in substance, that the contract sued on, 
if made, was one under which the plaintiffs were 
to receive a secret preference over other creditors 
of the same debtor, and this, if true, is a perfect 
defense. The motion to strike out is overruled. 
If plaintiff desires a more specific statement of the 
grounds of defense he may move therefor, or he 
may demur to the answer, and thus secure a more 
concise and clear statement. But the present mo- 
tion, for reasons stated, cannot prevail. 


Notr.—The following opinion on a point in plead- 
ing of much importance to practitioners was recently 
filed in the Supreme Court of the United States, that 
court holding that under a code of pleading similar to 
the code of this State, a general denial followed by 
special averments of non-gompliance with the terms of 
the contract sued on, puts in issue only such matters 
as are specially pleaded. 





KNICKERBOCKER LIFE INS. CO. v. 
SCHNEIDER. 





Supreme Court of the United States, October. Term, 
1879. 


In error to the Circuit Court of the Unite1 States for 
the District of Louisiana. 

Mr. Chief Justice WAITE delivered the opinion of 
the court: 

This was a suit on a policy of insurance for $20, - 
000 issued by the plaintiffs in error on the life of Gus- 
tav Osterman in favor of Schneider & Zuberbier, his 
creditors. The policy provided for payment within 
three months after due and satisfactory proof of the 
death of Osterman. The petition set forth his death 
on the 15th of September, 1876, and averred that the 
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company was immediately notified thereof and that 
due proofs of the death ‘‘made under the forms and 
directions of said insurance company were duly for- 
warded and their receipt acknowledgedjby said com- 
pany.’’ The company answered the petition denying 
‘‘all and singular the facts and allegations therein con- 
tained, so far as the same may have a tendency to give 
said plaintiff any right or cause of action against re- 
spondent,’’ and then averring that Osterman, at the 
date of the application for insurance and of the pol- 
icy, ‘‘was, and continued up to the time of his death 
to be, so far intemperate as to impair his health and 
shatter his constitution; * * * * that he was ad- 
dicted to gambling, a duelist, a debaucher of women, 
* * * and an idle and roaming character; leading 
such a dissolute, profligate and wandering life as not 
onlyjmaterially affected his health, but also considerably 
shortened the period of his life.’” There were other 
averments sufficient to make this a good defense to 
the action if the allegations were true. It was also 
averred that the debt of Osterman to the plaintiffs was 
barred by the statute of limitations; that certain war- 
ranties contained in the application for the policy had 
been broken, and that false answers were made to cer- 
tain interrogatories propounded by the company’s 
medical examiner. The issues being made up by the 
pleadings, a trial was had before ajury. On the trial 
the plaintiffs after proving the policy and the debt of 
Osterman rested. The company then offered evidence 
tending to prove that the habits of Osterman at the 
time of the application were so far intemperate as to 
impair his health and shorten his life. Evidence in 
rebuttal was given, and both parties rested, The 
company then asked the court to charge the jury, 
‘*that plaintiffs having failed to produce any evidence 
to show that previous to the institution of this suit 
hey had given notice of the death of said Oster- 
man, in cohformity with the provisions printed on the 
back of the policy, and in fact as the plaintiffs had 
failed to adduce any evidence tending to show that 
plaintiffs had furnished, prior to the institution of this 
suit, any proof whatever of the death of Oster- 
man, said plaintiffs could not recover,’’ This request 
was refused and the jury, in substance, told that if 
they found for the plaintiffs on the other issues their 
verdict must be in favor of the ,plaintiffs for the full 
amount of the policy and interest from the commence- 
ment of the suit, because the pleadings in effect ad- 
mitted the death of Osterman and placed the defense 
on the ground that, under the facts of the case, his 
death was not covered by the policy. A judgment 
having been rendered against the company, this writ 
of error was brought. e 
The only question presented by the assignment of 
errors is whether, under the issues made by the 
pleadifigs, it was necessary for the plaintiffs, before 
they could recover, to show by evidence that they had 
notified the company of the death of Osterman, and 
made the necessary preliminary proofs required by 
the policy before the suit was begun. We think it 
was not. It is directly averred in the petition that 
such notice was given and proof made. The answer 
is to be construed as a whole. There has been no at- 
tempt to set up separate defenses, such as is allowed 
in common law pleadings. No direct issue is made 
upon the fact of notice and proof, but the whole effort 
is to show that notwithstanding such notice and proof 
the plaintiff can not recover. It is true there is a gen- 
eral denial of all and singular the allegations of the 
petition, ‘‘so far as the same may have a tendency to 
give said plaintiffs any right or cause of action against 
the respondent;’’ but this we understand tobe no 
more than a denial of such averments as are incon- 
sistent with the specific defenses set out in the other 





parts of the answer. Taken as a whole the answer in 
legal effect admits that the plaintiffs mustjrecover un- 
less the specific defenses relied on are sustained. This 
evidently was the understanding of all parties at the 
time of the trial, for the objection now insisted upon 
was not made until the case on both sides had been 
closed and the court was about to charge the jury. 

The judgment is affirmed, and as it is apparent to 
our minds that this writ was sued out for delay, dam- 
ages to the amount of one thousand dollars are 
awarded in addition to interest. 





CRIMINAL LAW — INTENT WHEN NOT 
ESSENTIAL. 





HALSTEAD v. STATE. 





Court of Errors and Appeals of New Jersey, No- 
vember Term, 1879. 


1. When an act, in general terms, is made indictable, a 
criminal intent need not be shown, unless from the 
language or effect of the law, a purpose to require the 
existence of such intent can be discovered. ~ 


2. Where the duty prescribed was a simple one and 
easily performed, held, that there was no ground on 
which the court could import into the act a requirement 
that to constitute guilt an intentional violation of the 
law must be shown. 


The defendant was the director of the board of 
freeholders of the county of Hudson, and was in- 
dicted for a violation of the act entitled ‘*A sup- 
plement to an act entitled ‘An act for the punish- 
ment of crimes,’’’ approved March 27th, 1874, 
which is as follows, viz. : 

The act under which the indictment is sought 
to be sustained is’found in the laws of 1876, page 
16, as follows: 

‘1, Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, that if any 
board of chosen freeholders, or any township 
committee, or any board of aldermen or common 
councilmen, or any board of education, or any 
board of commissioners of any county, township, 
city, town or borough in this State, or any com- 
mittee or member of any such board or commis- 
sion, shall disburse, order or vote for the disburse- 
ment of public moneys, in excess of the appro- 
priation respectively to any such board or com- 
mittee, or shall incur obligations in excess of the 


appropriation and limit of expenditure provided | 


by law for the purposes respectively of any such 
board or committee, the members thereof, and 
each member thereof, thus disbursing, ordering or 
voting for the disbursement and expenditure of 
public moneys, or thus incurring obligations in 
excess of the amount appropriated and limit of 
expenditure as now or hereafter appropriated and 
limited by law, shall be severally deemed guilty of 
malfeasance in office, and on being thereof con- 
victed shall be punished by fine not exceeding one 
thousand dollars or imprisonment at hard labor 
for any term not exceeding three years, or both, 
at the discretion of the court.” 
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The facts alleged in the indictment were, that 
at a meeting of the board of freeholders, Decem- 
ber 14th, 1876, a resolution was adopted for pur- 
chasing certain land for a court-house site for the 
sum of $225,720, to be paid forin bonds of the 
county, ‘‘payable out of the amount appropriated 
and limited for the next fiscal year’’—that is, for 
the fiscal year to commence December Ist, 1877, 
‘‘gaid bonds to run one year from date,” etc.; that 
the defendant presided at this meeting and sub- 
sequently approved the resolution, and together 
with the county collector, signed the bonds in ac- 
cordance with the said resolution; that the next 
fiscal year after December 14th, 1876, would com- 
mence December Ist, 1877, and that no appropria- 
tion or limit of expenditure had been fixed for 
this latter year. It also appeared that for the 
fiscal year commencing on December Ist, 1876, 
the tax fixed by resolution was the sum of 
$600,000. 

H. C. Pitney and J. D. Bedle, for the plaintiff in 
error; Attorney-General Stockton, for the State. 

BEASLEY, C. J., delivered the opinion of the 
court: 

* * * * * * * * x a 

When the State had closed, the defense offered 
to show that the detendant, in aiding in the pas- 
sage and effectuation of the resolution which I have 
pronounced to be illegal, did so under the advice 
of counsel, and in good faith, and from pure and 
honest motives, and that he therein exercised due 
care and caution. The arguments upon this inter- 
esting topic, contained in the’ briefs of the re- 
spective counsel marked as such are by acute 
reasoning and copious learning, have been of 
much assistance in the examination of the subject. 

On the part of the defense, it is strongly urged 
that the defendant was not a volunteer in this af- 
fair; that he was bound, under the obligations of 
public duty, to decide and act in the premises, 
and that if he acted with an honest purpose, and 
with due circumspection, to hold him guilty under 
this law would be contrary to those essential prin- 
ciples of justice and public policy on which all 
law is founded. To enforce this view we are re- 
ferred to those general maxims of criminal law 
which have been so often repeated by judges, and 
which are so well summarized by Mr. Bishop in 
the first volume of his work on Criminal Law, sec. 
205, to the effect, ‘‘that in no one thing does crim- 
inal jurisprudence differ more from the civil than 
in the rule as to intent. Crime proceeds only 
from a criminal mind.” Looked atin this light, 
and in this general aspect, the position of the de- 
fense is well calculated to strike the mind with 
great force, for we have there as the elements of 
the juncture that the defendant was honest; that 
he acted with caution, and that he was compelled 
to act, so that his violation of law was an unavoid- 
able resultant from a discharge of duty, in its best 
form. It is, therefore, urged that the result is that 
the rule of law that will convert the defendant in- 
to a criminal is a rule that must inevitably, on 
many occasions, lead to the inculpation, by force 
of the criminal law, of this class of officials if they 
discharge their duty faithfully. 





But it will be observed that the principle that 
infuses life into this line of argument is too broad 
to be assented to in its full extent. Nothing in 
law is more incontestable than that, with respect 
to statutory offenses, the maxim that crime pro- 
ceeds only from a criminal mind does not univer- 
sally apply. The cases are almost without num- 
ber that vouch for this. The defendant in this 
case pleads that he was ignorant of the law as ap- 
plied to the facts involved in his conduct. But it 
has been many times decided, and indeed is the 
admitted general rule, that ignorance of the law 
is no defense against a criminal charge. Mr. 
Wharton, in an article published in the Albany 
Law Journal on February 5th, 1879, page thirty- 
four, says ‘‘that ignorance of law is no defense is 
generally admitted.” 

Mr. Broom, in his Legal Maxims, thus clearly 
delineates the legal doctrine: ‘It is,” says Lord 
Kenyon, ‘‘a principle of natural justice, and of 
our law, that the intent and the act must both 
concur to constitute crime.’ ‘‘A man,” as re- 
marked by Earle, Chief Justice, ‘‘cannot be said 
to be guilty of a delicit, unless to some extent, his 
mind goes with the act. And the first observation 
which suggests itself in limitation of the principle 
thus enunciated, is that whenever the law posit- 
ively forbids a thing to be done, it becomes there- 
upon ipso facto illegal to do it wilfully, or, in some 
cases, even ignorantly, or, maybe, to effeet an ul- 
terior laudable object, and consequently the doing 
of it may form the subject matter of an indictment, 
or other legal proceedings simpliciter, and without 
the addition of any corrupt motive.” 

In the case of State v. Goodenow, 65 Me. 30, it 
was decided, on an indictment for adultery, that 
the defendant could not defend on the plea that 
she believed that she had been legally divorced. 
And, in like manner, it is easy to cite cases estab- 
lishing the doctrine beyond dispute or cavil, that 
in many cases an honest mistake in regard to a 
state of facts will not exculpate when the prohibi- 
tion of a statute has been violated. As an illus- 
tration, I will refer to Reg. v. Woodrow, 15 M. & 
W. 404, which was an information against a retail- 
er of tobacco, for having in his possession adult- 
erated tobacco; and it was held that he was pun- 
ishable, although it was shown that he had pur- 
chased it as genuine, and had no knowledge or 
cause to suspect that it was not so. Another ex- 
ample is presented in Commonwealth v. Mash, 7 
Metc. 472, which was the case of a woman marry- 
ing after her husband had been absent for several 
years, in the honest belief that he was dead; such 
defense being disallowed. But on this head it is 
not necessary to multiply authorities. A crowd 
of them are collected in the brief of the attorney- 
general, and in fact it is admitted by the counsel 
of the defense that in a large number of instances 
of statutory offenses, the crime may be committed 
in the absence of any wrongful intent. Nor even 
with respect to the common law is it true that a 
guilty purpose, or the possession of the knowledge 
requisite to make the mind guilty with respect to 
a particular act, is an essential part of criminality- 
It is settled in that system by indubitable authori- 
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ity, that a statute may be violated by a person so 
‘soon after its passage that the fact of its enactment 
could not by possibility have come to his knowl- 
edge. Judge Story in one of his decisions, recog- 
nizes this as an established principle of the com- 
mon law, and applies it to the issue before him. 

But, on the other hand, it is equally undeniable 
that in some cases, when the prohibition in a stat- 
ute against doing a certain act, or series of acts, is 
couched in general terms, courts have, to use the 
language of Lord Cockburn, imported into the 
statute a proviso that the denoted act shall be 
done from a guilty mind. Such was the case of 
Rider v. Wood, 2 E. & E. 338, which was an infor- 
mation against the defendant for unlawfully ab- 
senting himself from the service of his employer 
during the term of his contract of service, contra- 
ry to a statute, the proceeding being founded ona 
law which enacted that if any servant, etc., ‘‘shall 
contract with any person or persons to serve him, 
etc., for any time or times whatsoever, and having 
entered into such service, shall absent himself or 
herself from his or her service before the term of 
his or her contract shall be completed, the person 
so offending may be committed,” etc. The de- 
fendant having absented himself from the service 
contracted for by him, under the honest belief 
that a notice that he had served had legally dis- 
solved the contract, the court held that he. could 
not be convicted if he had given the notice in good 
faith, and believed in its legal efficacy, although 
in point of law such notice was a nullity. This is 
manifestly a clear case in which the court held 
that the culprit must have had a guilty mind, al- 
though such ruling had the effect of qualifying 
the general statutory language. There are other 
cases in the same line cited in the briefs. 

Now these two classes of cases, diverging as 
they do, and seemingly standing apart from each 
o-her, may at first view appear to be irreconcila- 
ble in point of principle ; but, nevertheless, such is 
not the case. They all rest upon one common 
ground, and that ground is the legal rules of stat- 
utory construction. Noneof them can legitimate- 
ly have any other basis. They are not the prod- 
ucts of any of the general maxims of civil or natu- 
ral law. On the contrary, each of this set of cases 
is, or should have been, the result of the judicial 
ascertainment of the mind of the legislature in the 
given instance. In such investigations the dic- 


tates of natural justice, such as that a guilty mind | 


is an essential element of crime, can not be the 
ground of decision, but are merely circumstances 
of weight, to have their effect in the effort to dis- 
cover the legislative purpose. As there is an un- 
doubted competency in the law maker to declare 
an act criminal, irrespective of the knowledge or 
motive of the doer of such act, there can be, of 
necessity, no judicial authority having the power 
to require, in the enforcement of the law, such 
knowledge or motive to be shown. In such in- 
stances the entire function of the court is to find 
out the intention of the legislature, and to enforce 
the law in absolute conformity to such intention. 
And in looking over the decided cases on the sub- 
ject it will be found, that in the considered adju- 





dications, this inquiry has been the judicial guide. 
And naturally, in such an inquiry, the decisions 
have fallen into two classes, because there have 
been two cardinal considerations of directly oppo- 
site tendency, influencing the minds of judges; 
the one being the injustice of punishing uncon- 
scious violations of law, and the other the neces- 
sity, in view of public utility, of punishing, at 
times, some of that very class of offenses. All the 
cases that are pertinent that are relied upon by 
the counsel of the defendant in this case, are de- 
cisions that have been produced mainly under the 
influence of the former of these two classes of 
considerations, but they are all, nevertheless, 
mere constructions of the respective statutory 
enactments. These citations are made with a 
view to show that as a general rule the courts will 
require a corrupt motive to be shown when the 
statutory denunciation against doing an act con- 
tains no such requisition. But the authorities 
vouched do not sustain that large propusition; 
they simply evince that in those special instances 
in construing the respective enactments, a legisla- 
tive purpose was perceived of requiring, to con- 
stitute the offense, a mind conscious at the time 
of wrong doing. The decisions thus adduced are 


not many; some of them are not apposite to the 


question; and none of them can be said to sustain 
the proposition that in cases where a statute in 
general terms prohibits the doing of a particular 
act, the court will interpolate into such statute 
the requirement of a corrupt motive as an ingre- 
dient of the offense, on the sole ground that oth- 
erwise it would be opposed to natural justice. 
For a moment I will turn my attentiou to these 
cases, to see how far they sustain the proposition 
above stated, or the kindred proposition that a 
misapprehension as to the legal application of a 
statutory prohibition will excuse its infringement. 
The two cases of Rex v. Jackson, 1 T. R. 653, and 
Rex v. Barrat, Doug. 449, have no relevancy, as 
they were motions for informations, and were 
therefore applications addressed to the discretion 
ofthe court. The next case is that of Common- 
wealth v. Bradford, 9 Metc. 268, in which the in- 
dictment was for illegal voting, but it can have 
no appreciable bearing upon the present inquiry, 
for although it was indeed held that a mistake 
with reference to the law might be proved, it ap- 
peared that the statute alleged to have been viol- 
ated, made a knowledge of the law a component 
part of the offense. The act imposed a penalty 
on a person who should vote ‘“*krowing himself 
not to be a qualified voter;*’ and the court sanc- 
tioned the admission of evidence tending to show 
an honest error as to the law. I donot think that 
it is to be questioned that where a corrupt purpose 
or guilty knowledge is a part of the crime, igno- 
rance of the law may be shown. The recent case 
of State v. Noyes was affected by such a circum- 
stance, and the defendant was permitted to show, 
in repulsion of the charge of fraud, that. he was 
honestly mistaken as to the law and that he acted 
under the advice of counsel. In the present case, 
if this act of 1876 had declared that if any member 
of the board of freeholders should corruptiy con- 
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tract a debt in excess of the prescribed limit, there 
would not upon this point have been any question 
worthy of a moment’s discussion. The next case, 
which is that of Commonwealth v. Shedd, 1 Mass. 
228, is subject to this same criticism. 
The next case is the anonymous one taken from 
2 East, P. C. 765, and it, with respect toits enact- 
ment, was this: A statute made it an indictable 
offense for any person to have in his possession 
any canvas stamped with the king’s mark, unless 
such person had a certificate of an officer of the 
crown showing how such article came into his 
possession. The defendant, who was a woman, 
was found with such a piece of canvas in her pos— 
session, and had no certificate showing how it 
came to her. On the trial it appeared that the 
defendant’s husband had purchased it in his life- 
time at a public sale by the officers of the navy, 
and had used it in the family, and that it had been 
eft in the house at his death, and that no certifi- 
cate appeared to have been taken at the sale. It 
was obvious that the defendant was morally not 
guilty and the court pronounced her legally not 
guilty. As far as appears there was no attempt 
to put any construction on the statute, derived 
from its language or the object at which it aimed, 
but the case as reported was disposed of by the 
remark made apparently to the jury, that, ‘‘if the 
defendant’s husband really bought the linen at 
public sale, but neglected to take a certificate, or 
did not preserve it, it would be contrary to natur- 
al justice, after such a length of time, to punish 
her for his neglect.’” This as an observation to 
the jury would not be out of the way, but as lapse 
ot time could have nothing to do with the matter 
in its legal aspect, it would be an improbable con- 
clusion to infer that the judge in these expressions 
was assigning his grounds for holding this law 
inapplicable if the defendant’s possession of this 
article was unconsciously wrongful. But I do not 
think this case, from extrinsic considerations, of 
much force as a precedent. It is true that the 
judgment is said to have been rendered, under the 
circumstances stated, by Judge Foster, who in his 
day was eminent for his learning, especially in 
the field of criminal law, but the case is 
not taken from the well known’ volume 
entitled ‘Foster’s Reports,’ and which was 
prepared and published by the judge him- 
self, but from the appendix added by another 
hand to the third edition, and which appendix is 
of no authenticity, for we are informed by Mr. 
Dodson, in his life of Judge Foster, that this ap- 
pendix contains matters which the judge, by the 
advice of Lord Manstield and Tord Hardwicke, 
had himself suppressed. I also observe that in 
the preface to his own edition this venerable 
magistrate says that he is about to submit a few 
crown cases in which he had taken a share, and 
that his other notes ‘tare too crude and imperfect 
to admit of publication,’ and yet it is from these 
notes that the appendix in question has been com- 
posed. It seems to me this case is of little ac- 
count. Moreover it is highly probable that it was, 
in point of fact, put on the same ground with 
Reg. v. Sleep, 8 Cox’s Crim. Cas. 472, which is 





| another authority cited for the defense, and which 


was the case of a person indicted under the same 
Statutory provision for having in his possession 
certain copper marked with an arrow, denoting 
that it had formerly belonged to the government. 
The jury having found that the evidence was in- 
sufficient to show that the copper was thus 
marked, Cockburn, Chief Justice, and his asso- 
ciates adjudged that there could be no conviction, 
the chief justice saying that ‘‘the ordinary prin- 
ciple that there must be a guilty mind to consti- 
tute a guilty act applies to this case, and must be 
imported into this statute, as was held in Reg. v. 
Cohen, 8 Cox’s Crim. Cas. 41, where this conclu- 
sion of law was stated by Hill, Justice, with his 
usual clearness and power.” It will be perceived 
that the chief justice does not attempt to justify 
the implication made by him, except by the refer- 
ence to the judgment of Hill, Justice, in the case 
named, so that we are constrained to refer to that 
decision for explanation, and by doing so, we find 
the enactment in question is expounded in the 
usual way by a reference to its context and its 
effects, and the conclusion arrived at that unless 
the adjudged interpretation should be adopted the 
act would be run into absurdity. No one can 
doubt that, granting these judicial premises, the 
conclusion was in harmony with ordinary 
rules. 

The remaining cases cited Reg. v. Tinkler, 1 
Fos. & F. 513; Hearne v. Garten, 2 E. & E. 66; 
Rider v. Wood, 2 E. & E. 338; Taylor v. Newman 
4B. & S. 89; Buckmaster v. Reynolds, 13 C. B. 
(N.S.) 62, and United States v. Connor, 3 Mc- 
Lean, 573, are all decided on the same principle 
that was applied in the last case just specially 
noticed. It is in this class of decisions that the 
ease of State v. Cutter, 7 Vroom, 125, is to be in- 
cluded. 

These cases have been specially referred to by 
me with the purpose of illustrating by examples 
the conclusion already expressed, that the subject 
under consideration is completely embraced in 
the legal department of statutory construction, 
and that each decided case rests on its own facts 
and particularities, and that the maxim, ‘actus 
non facit reum nisi mens sit rea,” has no controlling 
effect. That this maxim has, and should have, in 
every doubtful case a decided influence, is not 
denied; but it is intended to be aflirmed that 
when an act is prohibited in express terms by a 
statute, such prohibition can not be contracted so 
as to embrace only such persons as guiltily do 
such act by the unassisted force of such maxim. 

The course of the inquiry, therefore, has led to 
this point: Is there anything in the language of 
the statute now to be construed, or in the legisla- 
tive design displayed in it, or in the consequences, 
if its terms are construed strictly, by force of 
which this court can limit its operation to those 
only who act with consciousness of violating the 
law? 

Now it is incontestable that, in view of the in- 
terpretation above put upon this provision of the 
statute, the duty thereby required of this defend - 
ant was of the simplest possible character. Ac- 
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cording to that interpretation the legislature, in 
effect, said to these freeholders, ‘“‘yourselves fix 
the sum requisite for your expenditure during the 
year, but you are interdicted from making any 
payment or contracting any debt beyond such 
limit.”’ I find it impossible to regard such a pro- 
hibition as involving any idea of complexity or 
difficulty in its execution. To obey such an in- 
junction seems, to my mind, a very intelligible 
matter indeed; certainly a duty much easier of 
performance than that of the retailer of tobacco, 
mentioned in the case already cited from Meeson 
& Welsby, who was enjoined, under a penalty, not 
to have in his possession any adulterated tobacco, 
and which duty, his counsel contended, could 
only be perfectly and certainly performed by hav- 
ing a chemical analysis made of each sample that 
he purchased. If the duty, then, be a simple one, 
and not one which is subject to very great difficul- 
ties in its performance, there is nothing in the 
nature of the act prohibited from which the court 
can say, in the face of the legislative language, 
that it was not the intention to make it applicable 
to every one who should violate its letter. Coun- 
sel indeed pressed upon the court the considera- 
tion that this statute, from the infelicity of its 
phraseology was, with respect to its purpose or 
application, open to much question, and that in 
point of fact professional gentlemen had ex- 
pressed variant opinions with regard to it. This 
may be so, but when the question is as to the in- 
tention of the legislature this argument is out of 
place. It would be preposterous for this court to 
hold that the legislature, in this aet, has intended 
to punish the person who infringes the letter of 
this law, without regard to the question of his 
moral delinquency, and at the same time to say 
that such effect shall not be given to the statute 
because of the lame way in which it has been 
penned. This would be to put the case upon the 
rejected ground of the hardship arising from ap- 
plying the law to a person whose mind was not 
guilty, instead of abiding by the adopted doctrine 
of ascertaining the intention of the law maker. 
The sole business of the court is to find the mean- 
ing of this law, and then to give it effect in that 
sense. It will also be observed that the result to 
which I have come that this duty imposed on the 
freeholders is a plain one and one not difficult of 
performance, dissipates all idea that the court can, 
by construction, control the generality of its 
terms, on the ground that, read in its rigor, it 
bears so hardly on this class of officers as to raise 
a presumption against such an interpretation. If 
there has been any hardship it has arisen from the 
verbal obscurity of the statute, and such a consid- 
eration, it has been just remarked, ought not to 
affect the mind of the court. Nor is it the prov- 
ince of the court to say whether this law is too 
rigorous or not; that is the part of the legislature; 
but it certainly is not clear that such a regulation 
may not be subservient to a wise public policy. 
Entertaining the view that the act which this de- 
fendant was ordered to abstain from doing was 
neither difficnlt to comprehend or to perform, I 
find myself unable to yield to the notion that the 





language of the provision in question can be cur- 
tailed by construction. 
The judgment should be affirmed. 


NotTe.—‘‘ That ignorance of the law is no de- 
fense,’’ says Dr. Wharton, ‘‘is generally admitted. 
A conspicuous illustration of this is to be found in the 
case of Miss Anthony, who was convicted a short 
time since in New York for illegal voting. She set up 
as a defense that she believed that she was in law enti- 
tled to vote, and that she had been so advised by com- 
petent authorities. This was held not to avail her, 
and under Judge Hunt’s express directions she was 
convicted.’’ Alb. L. J. Feb. 1879; U. S. v. Anthony, 
11 Blatchf. 200; U.S. v. Taintor, 11 Blatchf. 374; 
Hamilton v. People, 57 Barb. 625, State v. Boyett, 10 
Ired. 326; State v. Hart, 6 Jones (N. C.), 385. Thus it 
is no defense on indictment for adultery that the de- 
fendant believed she had been legally divorced. State 
v. Goodenow, 65 Me. 30. And the same is true of a 
conscientious belief that an act is right—as labor by a 
Jew on Sunday in contravention of the Sunday laws. 
Com. vy. Has, 122 Mass. 40; Specht v. Com., 8 Pa. St. 
312. 

Ignorance of fact, however, presents questions far 
more intricate; and as to this defense the following 
propositions may be laid down: First. When to an of- 
fense knowledge of certain facts is essential, then ig- 
norance of these facts is adefense. Second. Whera 
statute makes an act indictable, irrespective of guilty 
knowledge, then ignorance of fact is no defense. 

Of this last proposition]the following illustrations 
may be given: To an indictment for bigamy it is no 
defense that the defendant, a woman, honestly be- 
lieved (within the limit of seven years from the time 
he was last heard from) that her husband was dead. 
Com. v. Mash, 7 Metc. 472; Com. v. Elwell, 2 Metc. 
190. In England decisions to the contrary were given 
before the law was thoroughly considered, by single 
judges. R. v. Turner, 9 Cox’s Crim. Cas. 145; R. v. 
Horton, 11 Cox’s Crim. Cas. 670. But these decisions 
have now been summarily and finally overruled. R. v. 
Gibbons, 12 Cox’s Crim. Cas. 337. An indictment 
has been sustained in Massachusetts against a man for 
marrying a woman who believed herself to be a widow 
although eleven years had elapsed since she had last 
seen or heard from her husband, whom she had left. 
Com. v. Thompson, 6 Allen, 691; Com. v. Thompson, 
11 Allen, 23. It has been further held that when a 
guilty partyin a divorce suit marries again without 
leave of the court (this being legally essential) during 
the life of the other party, and afterwards obtains 
such leave, an honest belief that the second marriage 
is or has beeome legal has no effect in making it so 
and in protecting the parties. Thompson vy. Thomp- 
son, 114 Mass. 566. 

Numerous illustrations to the same effect may be 
drawn from prosecutions for invasions of the laws 
making indictable the sale of liquors under certain 
conditions. It is no defense, for instance, to an in- 
dictment for keeping or selling adulterated or intoxi- 
cating liquors, that the defendant did not believe 
them to be intoxicating or adulterated. R. v. Wood- 
row, 15M. & W. 404; Com. vy. Farren, 9 Allen, 489; 
Com. v. Nicols, 10 Allen, 199; Com. v. Smith, 103 
Mass. 444; State v. Smith, 10 R. I. 258; People v. 
Zeiger, 6 Park. Cr. 355. Thus, on an indictment for 
selling adulterated milk, the defendant is not pro- 
tected by ignorance of the adulteration, or even by 
the belief that the milk was pure. Com. v. Waite, 11 
Allen, 264; State v. Smith, 10 R I. 258. And the same 
rule applies to indictments for selling intoxicating 
drinks. Com. v. Boynton, 2 Allen, 160; Byrnes v. 
State, 19 Conn. 391. In several States, selling liquors 
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to minors isindictable by statute, and in such cases 
also arises the question whether the defendant knew 
that the vendee was a minor. Here, again, we have 
the rule before'us applied, it having been repeatedly 
held that ignorance in this respect, coupled even with 
an honest belief that the vendee was of full age, is no 
defense. United States v. Dodge, 1 Deady, 186; 
Com. v. Goodman, 97 Mass. 117; Com. v. Emmons, 
98 Mass. 6; Com.v. Lattinville, 120 Mass. 386; Com. 
v. Finnegan, 124 Mass. 324; Barnes v. State, 19 Conn. 
398; McCutcheon vy. People, 69 Ill. 601, Farmer v. 
People, 77 Ill. 322; State v. Hartfiel, 24 Wis. 60; State 
v. Cain, 9W. Va. 572; Ulrich v. Com., 6 Bush. 400; 
State v. Hause, 71 N.C. 518; aliter under Georgia 
and Indiana statutes; Stern v. State, 53 Ga. 229; 
Brown vy. State, 24 Ind. 113; Farbach v. State, 24 
Ind. 77; Goetz v. State, 41 Ind. 162. It is also no de- 
fense to an indictment for selling to persons of intem- 
perate habits, that the defendant did not know that 
the vendee was of intemperate habits. State v. Heck, 
23 Minn. 594; Farmer v. People, 77 Ill. 322. Though 
it is otherwise when the statute makes the offense to 
be selling to persons of ‘‘ known ’’ intemperate hab- 
its, in which case knowledge is an ingredient of the 
prosecutor’s case. Smith v. State, 55 Ala. 1; Crab- 
tree v. State, 30 Ohio St. 382. 

Analagous cases have arisen under statutes making 
it indictable to abduct, seduce or violate girls under 
a specific age. Here, also, it is no defense that the 
defendant mistook the girl’s age. R. v. Booth, 12 
Cox’s Crim. Cas, 231; R. v. Olifier, 10 Cox’s Crim. 
Cas. 402; R. v. Robins; 1 C. & K. 456; State v. Ruhl, 
8 Iowa, 447. This principle has been illustrated in a 
recent leading case on the subject in England. The 
defendant was convicted under 24 and 25 Vict. of un- 
lawfully taking an unmarried girl under sixteen years 
out of her father’s possession and against his will. It 
was proved by the defendant that he bona fide be- 
lieved, and had reasonable ground for believing, that 
the girlatthe time of the act was over sixteen. Cock- 
burn, Chief Justice; Kelly, Chief Baron; Bramwell, 
Cleasby and Amphlett, Barons; Blackburn, Mellon, 
Lush, Grove, Quain, Denman, Archibald, Field and 
Lindley, Justices, held that the defense was of no 
avail, and that the conviction was right. The sole 
dissentient was Brett. J. Queen vy. Prince, L. 
R. 2 C. C. 154. A similar ruling is to be found in 
Iowa. It has been held in that State that knowledge 
that a child is under ten years is not necessary to con- 
vict a defendant of the statutory offense of assaulting 
a child under ten years. State v. Newton, 44 Iowa, 
45. And it has been held in Missouri that it is no de- 
fense to a suit for marrying minors that the defevdant 
believed them to be of fullage. Beckham v. Nacke, 
56 Mo. 446. 

In other kinds of prosecutions under statutes mak- 
ing acts indictable, irrespective of intent, similar con- 
clusions have been reached. Thus, it is no defense to 
an indictment for betting at a gaming house, that the 
defendant believed that the house was licensed. 
Schuster v. State, 48 Ala. 199. Nor toan indictment for 
selling a calf under the statutory age, that the defend- 
ant did not know that the calf was below the limit. 
Com. v. Raymond, 97 Mass. 567. Nor to an indict- 
ment for carrying an illegal number of passengers, 
that the defendant did not know that there was an ex- 
cess. State v. Balt. Steam. Co., 13 Md. 181, though 
see Duncan v. State, 7 Humph. 148. Nor to an in- 
dictment for selliug naptha, that the defendant did 
not know that the oil was naptha. Com. v. Went- 
worth, 118 Mass. 441. Nor to an indictment for 
illegally usurping an office, that the defendant hon- 
estly believed that he was honestly elected to the 
office. State v. Hallett, 8 Ala. 159; McGuire v. 





State, 7 Humph. 54; State v. Hart, 6 Jones (N. C.) 
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With these rulings may be classed the well-known 
common law principle that it is no defense to an in- 
dictment for a libel that the defendant was ignorant of 
the contents of the libel. Curtis v. Mussey, 6 Gray. 
261; People v. Wiison, 64Ill. 195. Or that his motives 
were scientific or philanthropic. R.v. Hicklin, L. R. 
4 Q. B. 360. The motive may affect the grade of the 
offense or the extent of the punishment, but the 
existence of a crime is, in such cases, dependant upon 
the doing of or omitting to do an act, and not upon 
the motive which led to the omission or commission. 
Thus the law prohibits the destruction of the life of 
any human being without lawful authority for so do- 
ing, and if human life is destroyed without lawful au- 
thority, the party doing or causing that destruction is 
punishable, no difference what his motive was. If it 
is done with malice it is murder; if the injury was un- 
intentional, as the result of carelessness, it is man- 
slaughter. 1 Whart. Crim. Law, § 1011. The motive 
only affects the degree of the crime, and the degree is 
important only in respect of the kind, measure and 
extent of the punishment to be inflicted. The Mary 
Ann, 8 Wheat. 380. 

In almost every crime which is perpetrated by forci- 
ble yiolence, except robbery and burglary, a corrupt 
motive 1s no essential part of the crime. The same is 
true of many of the crimes against public morals and 
of most of the crimes against personal liberty and the 
government, local and general. 








ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 





WILL—TEARING — REVOCATION. —Where a will, 
having been some years in the custody of the testator, 
was found after his death in a writing case in which 
the deceased was wont to keep valuable papers, with 
a piece of it containing the signature of one of the at- 
testing witnesses torn off, but so much of the torn 
piece of paper as contained the name of the witness was 
found carefully preserved and put away in the same 
place as the will, the will being complete as to the rest 
of itin every respect: Held, that the testator did not 
tear off the signature of the attesting witness animo 
revocandi, and that the will must therefore be admit- 
ted to probate.—Re Wheeler. English High Court, 
Probate Div., 42 L. T. (N. 8.) 60. 


INJUNCTION — TRADE NAME — CIRCULATING LI- 
BRARY — ADVERTISEMENT OF PROPOSED NAME OF 
PROJECTED BUSINEss.—The plaintiff was the pro- 
prietor of an established library business at the West- 
end of London. The defendants, being the promoters 
of a projected company having for a principal object 
the carrying on of a library business in another quar- 
ter of the West-end, proposed to adopt as the title to 
their undertaking the same trade name as that which 
the plaintiff had used fora considerable period, but 
with the addition of the word ‘‘limited.’’ Held, 
that the defendants must be restrained from carrying 
on in or near London the business in question under 
the proposed title, or under any title only colorably 
differing from the name of the plaintiff’s business, 
and also from advertising the intended commencement 
thereof under such title.—Hoby v. Grosenor Libra- 
ry Co. English High Court. Chy. Div. 28 W. R. 386. 
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UNITED STATES SUPREME COURT. 


October Term. 1879. 


CONSTITUTIONAL Law — ‘‘DuTY OF TONNAGE— 
WHARFAGE FEE.—A municipal corporation, owning 
improved wharves and other artificial means which it 
has provided and maintained at its own cost for the 
benefit of those engaged in commerce upon the public 
navigable waters of the United States, is not prohib- 
ited by the National Constitution from charging and 
collecting from those using its wharves and facilities 
such reasonable fees as will fairly remunerate it for 
the use of the property. Packet Co. v. Keokuk, 95 U. 
8. 88, aflirmed.—Northwestern Union Packet Co. v. 
City of St. Louis. In error to the Circuit Court of 
the United States for the Eastern District of Missouri. 
Opinion by Mr. Justice HARLAN. Judgment affirmed. 
Reported below, 4 Cent. L. J. 58. 


CONTRACTS — WHEN VOID AS AGAINST PUBLIC 
PoLIcy — PROCURING APPOINTMENT TO OFFICE.— 
Plaintiff in his declaration set forth that he rendered 
assistance to defendant’s testator in procuring him to 
be appointed special counsel of the United States in 
certain litigations, upon a promise by testator to pay 
plaintiff one-half the fees received by testator as such 
counsel; that testator had received fees but had not 
paid plaintiff one-half. A second count averred the 
consideration of the contract to have been the assist- 
ance to be rendered by the plaintiff in the defense of 
the cases named, and was silent as to the stipulation 
that he was to assist in procuring the appointment of 
testator as special counsel for the government. A 
third count was a common count, alleging the indebt- 
edness of the testator to the defendant for work and 
labor to the amount of $12,975. The evidence show- 
ed that the allegations of the first count were correct. 
Held, that plaintiff could not recover on the second 
count, even though a contract in conformity with its 
allegations was shown. The law touching contracts 
like the one here in question has been often considered 
by this court, and is well settled by our adjudications. 
Marshall v. B. & O. R. Co., 16 How. 314; Tool Co. v. 
Norris, 2 Wall. 45; Trist v. Child, 21 Id. 444; Coppel 
v. Hall, 7 Id. 558. Frauds of the class to which the 
one here disclosed belongs are an unmixed evil. 
Whether forbidden by a statute or condemned by pub- 
lie policy the result is the same. No legal right can 
spring from sucha source. They are the sappers and 
miners of the public welfare, and of free government 
as well. The latter depends for vitality upon the vir- 
tue and good faith of those for whom it exists, and of 
those by whom it is administered. Corruption is al- 
ways the forerunner of despotism. In Trist v. Child, 
supra, 452, while recognizing the validity of an hon- 
est claim for services honestly rendered, this court 
said: ‘*‘But where such services are blended and con- 
fused with those which are forbidden the whole is a 
unit and indivisible. That which is bad destroys that 
which is good, and they perish together.”” * * * * 
‘*Where the taint exists it affects fatally,in all its parts, 
the entire body of the contract. In all such cases po- 
tior conditio defendentis. Wherethere is turptitude 
the law will help neither party.’’ These remarks ap- 
ply here. The contract is clearly illegal and this ac- 
tien was brought to enforce it. This conclusion ren- 
ders it unnecessary to consider the plaintiff’s other as- 

- signments of error. The case being fundamentally 
and fatally defective he could not recover.—Meguier 
v. Corwine. In error to the Supreme Court of the 
District of Columbia. Opinion by Mr.Justice SWAYNE. 
Judgment affirmed. 21 Alb. L. J. 258. 
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SUPREME COURT OF OHIO. 
January Term, 1880. 


EMINENT DOMAIN—ACTION — DAMAGES.—1. The 
owner of land which has been unlawfully and wrong- 
fully taken and appropriated to its use by a corpora- 
tion authorized by law to appropriate land, can not 
maintain an action for the value of the land so taken 
and appropriated, and also damages accruing by rea- 
son of such taking and appropriation if the cireum- 
stances are such that he may recover the land itself. 
2. In such a case the owner may recover compensa- 
tion and damages by special proceedings under sec- 
tion 21 (69 Ohio Laws, 88, 95; Rev. Stat. sees. 6448- 
6450), or the land itself, as in other cases of unlaw- 
fulentry. Judgment reversed. Opinion by JOHNSON, 
J.—Atlantic, etc. R. Co. v. Robbins. 


HUSBAND AND WIFE—SEPARATE PROPERTY—EVI- 
DENCE OF VALUE — LARCENY.— 1. Necessary and 
suitable clothing furnished by a husband to his wife, 
or purchased by her with money or means given to her 
by her husband for that purpose, does not become her 
separate property within the meaning of the statute 
concerning the rights and liabilities of married wo- 
men. 2. But articles of personal clothing. purchased 
by the wife with her separate money or means are 
made her separate property by the act of March 30, 
1871 (68 Ohio Laws, 48); and a conviction for the lar- 
ceny of such goods under an indictment laying the 
property in the husband can not be sustained. 3. In 
proving the value of personal clothing, on a trial for 
the larceny thereof, the testimony should not be con- 
fined to current prices among dealers in second-hand 
clothing. 4. Where the separate property of a wife 
has been stolen from the family residence, such fact 
alone will not authorize a conviction under an indict- 
ment laying the property in the husband. Judgment. 
reversed. Opinion by McILVAINKE, J.— Pratt v. 
State. . 


MORTGAGE — CORPORATION — SUBSCRIPTION TO. 
STOCK—CREDITORS.—W here the condition of the de- 
feasance in a mortgage is that the note secured there- 
by be paid within sixty days after demand, and a de- 
mand is made by a person claiming to act as agent to 
the owner, but whose agency is denied, the mere pos- 
session of the note by the party making demand is not. 
proof of his agency. 2. Where a subscription to the 
stock of a corporation is paid by the note of the sub- 
scriber, money subsequently paid by the stockholder 
to the corporation for the purpose of repairing its 
capital stock, under an agreement that as between the 
corporation and its creditors the payment is a dona- 
tion, but as between the stockholders a debt. and 
upon the further agreement that such payment is to 
be regarded as a satisfaction pro tanto of the individ- 
ual liability of the stockholder to creditors, can not, 
after the corporation has become insolvent, be set off 
against the stock note. 3. Where such insolvent cor- 
poration assigned all its assets and property in consid- 
eration that the assignee would pay all its debts and 
save the stockholders from individual liability, and 
the assignee brings diver actions to collect the assets 
assigned, in one of which the receiver of the corpora- 
tion is made a party and files a cross-petition making 
other debtors on assigned claims parties, and prays 
that in the event the assignee, by reason of the inval- 
idity of the assignment is not entitled to recover, then 
that judgment be rendered in his favor against the 
debtors of the assigning corporation. Held, that the 
pendency of such cross-petition is no defense to the 
prosecution of other actions by the assignee to collect 
the assigned assets. Judgment modified. Opinion 
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by MCILVAINE, J.—Union Central Life Ins. Co. v. 
Jones. 





ORDINANCE — CONVICTION BEFORE MAYOR—AP- 
PEAL.—1. An ordinance of a municipal corporation 
was passed June 23, 1875, declaring it unlawful for 
any person to keep open on Sunday, within the limits 
of the corporation, any house or shop where ale, beer 
or porter was habitually sold or furnished to be drunk: 
Held, that power to pass such ordinance was con- 
ferred on the corporation by section 199 of the mu- 
nicipal code, as amended March 27, 1875. 2. A par 
of an ordinance may be void and the remainder valid. 
3. A final convictlon and sentence before the mayor of 
a city or village, ina prosecution under the municipal 
code of 1869, could be examined and revised only in 
the mode therein provided. 4. Section 180 of the 
municipal code did not authortze the mayor to return 
on the writ any facts disclosed by the evidence, 
except such as were noted by him, or certified in the 
nature of a bill of exceptions at the time of the trial. 
Judgment of the district court reversed and that of 
the common pleas affirmed. Opinion by BOYNTON, J. 
WHITE, J., did not concur in the reversed ,jjudgment 
on the following ground: A municipal ordinance cre- 
ating an offense which prescribes an illegal mode of 
conducting the trial, is void. Hence, where the or- 
dinance prescribes that certain acts shall be sufficient 
or prima facie evidence of the commission of the of- 
fense, which are not so in fact, and which the corpo- 
ration can not make 80, a conviction under the ordi- 
nance is illegal. The presumption is that in trying 
the accused the mayor followed the rule prescribed by 
the ordinances, OKEyY, J., dissented on the same 
ground.—City of Piqua v. Zimmerlin. 





SUPREME COURT OF ILLINOIS. 
[Filed at Springfield, Feb., 1880.] 


CHANCERY PRACTICE—FEIGNED IssUE.—In chan- 
cery where a duubtful question of fact arises, it may be 
referred toa jury on a feigned issue. According to the 
English practice the verdict in such cases is to satisfy 
the conscience of the chancellor, and if he is not sat- 
isfied he may disregard it, and either direct a new 
trial or find the facts himself. The same practice ob- 
tains in our courts. Ifa party against whom a ver- 
dict is found is dissatisfied with it and wishes a new 
trial, he must make an application for that purpose in 
the court that directs the trial. The reason assigned 
for this practice by the chancellor in 19 Ves. 500, is 
that upon an issue directed, the court reserves to it- 
self the review of all that passes at law, and as was 
further said, one principle on which the motion for a 
new trial must be made to the court that directed the 
trial, is that such court regards the judge’s report with 
a view to determine whether the information collected 
before the jury, together with that which appears on 
its reeord, is sufficient to enable it to proceed satis- 
factorily to which it did not conceive itself competent 
previously. In Daniel’s Ch. Prac. it is said ‘*upon 
the trial of an issue a bill of exceptions for an alleged 
misdirection of the judge will not lie, but the regular 
course is to apply to the court which directed the is- 
sue fora new trial.’? 2 Dan. Ch. 1st Amer. Ed. 
1305. English cases cited in the margin support the 
text. American decisions are to the same effect. See 
also 94 U. S. 271. So long as the verdict stands un- 
challenged, and has the approval of the court, it tends 
to support the decree and may go far to maintainit. It 





is the conclusion of the jury upon questions the 
chancellor considered doubtful,and as to which without 
the verdiet he did not conceive himself competent to 
proceed previously. If the party makes no objection 
in the court below he will be regarded as acquiescing in 
the finding of the facts. Judgment of the appellate 
court reversed. Opinion by Scorr, J.—Fanning v. 
Russeil. 


SUPREME COURT OF INDIANA. 
March, 1880. 


PLEADING — BILL OF LADING— CONSIGNMENT.— 
Ina suit by a consignor against a railroad company 
upon a bill of lading to recover the value of a car load 
of lumber consigned to a party in New York and al- 
leged not to have been delivered according to contract, 
the complaint will be bad on demurrer if it does not 
allege either that the plaintiff was and continues to be, 
or that the consignee is not the owner of such lumber, 
and that the railroad company had notice of the 
plaintiff’s ownership, notwithstanding the consign- 
ment thereof. Reversed. Opinion by Howk, C. J.— 
Pennsylvania R. Co.v. Holderman. 


COMMON SCHOOLS—CONTRACT WITH UNLICENSED 
TEACHER.—Section 22 of the school law enacts that 
trustees shall employ no person to teach in any of the 
common schools of the State, unless such person shall 
have a license to teach issued from the proper State or 
county authority, and in full force at the date of the 
employment; and any teacher who shall commence 
teaching without a license shall forfeit all claims to 
compensation for the time taught without such li- 
cense. The appellant contended that the employment 
referred to in the statute has relation to the time when 
the school begins, and not to the date of employment, 
and that if the teacher has a license at the time the 
school is to begin it is sufficient, notwithstanding the 
contract of employment may have been entered into 
previous to the issuing of the license. Held, that this 
construction can not be sustained. A contract for the 
employment of an unlicensed teacher is void by reason 
of the statutory inhibition against it, and is not ratified 
bv the subsequent issuance of a license to the teacher. 
87 Ill. 255; 26 Ind. 357; 81 Ill. 5382. Affirmed. Opinion 
by NIBLack, J.—Putnam v. School Town of Irving- 
ton. 


DESECRATION OF SABBATH—SELLING CIGARS— 
*‘*WorK OF NECESSITY.’’—Appellant was convicted 
of desecrating the Sabbath by following his usual avo- 
cation on that day. The evidence showed that the de- 
fendant was a clerk and book-keeper in a hotel, which 
kept a cigar stand usually attended by another person, 
in the absence of: whom the defendant occasionally 
sold cigars to the guests of the hotel. On this occas- 
sion, such person being absent, defendant sold the ci- 
gars for which he was indicted. Held, that the facts 
do not constitute the offense charged in the indict- 
ment. There is a daily necessity for putting a house 
in order, cooking meals, drinking coffee or tea, smok- 
ing a cigar by those who have acquired the habit, or 
continuing any other lawful habit on Sunday, 
the same as there is on a week day, and 
whatever is necessary and proper to do on Sunday 
to supply this constant daily need, is a work of neces- 
sity within the meaning of the law. It is not unlaw- 
ful to keep a hotel on Sunday in the same way that it 
is usually kept on a week day, and if a hotel keeps a 
cigar stand, which is a part of its establishment, from 
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which it sells cigars to its guests, boarders and cus- 
tomers on a week day, to sell cigars from the same 
stand in the same way on Sunday, is not unlawful. 
There is no difference legally between the act of sell- 
ing a cigar under such circumstances and the act of 
furnishing a cup of tea or coffee, a meal of victuals, 
or supplying any other daily want toa customer, on 
Sunday, for pay. Reversed. Opinion by BIDDLE, J. 
—Carver v. State. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject - 
ed. Anonymous communications are not requested. ] 


QUERIES. 


21. Is the bailor in any instance responsible to a 
third party for the acts of a mandatory, where there 
is but the slightest negligence upon the part of the 
mandatory, and the injury accruing to the third party 
is very great? L. H.Jd. 





22. Does the destruction of joint tenancies by stat- 
ute, which construes every conveyance to two or more 
persons, except trustees, to be a tenancy in common, 
unless there be express words in the deed creating 2 
joint tenancy, apply toa conveyance to husband and 
wife? Does the survivor take the whole estate? 
Please give authorities. M. 





23. A mortgages a team that is exempt from execu- 
' tionto B. After maturing of the note, by virtue of 
his mortgage B takes the team into his possession. 
While in his possession, and before A has satisfied his 
claim, C sues out a writ of attachment against A and 
garnishes B. Can A claim the team as exempt under 
the laws of Iowa after paying B’s claim? T. 





24. The sureties on a justice of the peace’s bond 
bring an action to be released from said bond, and the 
justice fails to give a new bond and his office is de- 
clared vacant. He refuses to give up or deliver his 
docket to the nearest justice as required by law. 
Quere: Will an action of replevin be maintained for 
the possession of the dockets by the State, they being 
furnished by the State and being by law the property 
of the State? c.C. P. 





ANSWER. 


No. 18. [10 Cent. L. J. 218.] The contract of B is 
undoubtedly a guarantee of payment. It was a gen- 
eral guarantee, and in the absence of qualitication in 
the language of a contract of this kind, the presump- 
tion is that the guarantor intended to assume liability 
co-extensive with that of his principal. 2 Story Cont. 
§ 854, 866. A simple guarantee of a debt, is a guar- 
antee of payment. Schultz v. Crane, 6 Hun, 236; 
Curtis v. Smallman, 14 Wend. 231; Winchell v. Doty, 
15 Hun, 1; Story Prom. Notes, § 457. This construc- 
tion is strengthened by adding the words, “ ‘note pay- 
able.’? He guarantees to pay, not that it is payable. 

Sherburne, N. Y. D.L.A. 





CURRENT TOPICS. 





A novel question was raised in a late English case on 
an application to Vice Chancellor Malins, to issue a 
commission to examine witnesses in a foreign coun- 
try. The action was brought to determine whether a 
M. De Tourville, who was found guilty of murdering 
his wife in the Austrian Tyrol, was entitled to the 
benefits given him by the will of his wife. The plain- 
tiffs, who were the wife’s next of kin, made the ap- 
plication for leave to issue a commission to examine 
witnesses on their behalf. The will in question was 
made the day after the marriage. It provided that 
her property should vestin trustees for the benefit of 
her children, if any; in default of children, she gave 
the whole to her husband. The plaintiffs alleged that 
De Tourville was aware of the contents of,the will, 
and that for the purpose of obtaining possession of 
the property he murdered his wife; that De Tourville 
was tried for the murder by the Austrian Court, and 
was found guilty and sentenced to death; that he ap- 
pealed against that decision to the Supreme 
Court, where the decision of the court below was 
affirmed, and his sentence was commuted to imprison- 
ment for eighteen years. The plaintiffs therefore 
claimed a declaration that De Tourville was incapable 
of taking any interest under his wife’s will. The 
objection to the issuing of a commission was that it 
did not appear as yet that the evidence required by 
the plaintiffs was at all material, inasmuch as there 
were questions of law to be decided, upon the deter- 
mination of which the utility of sending out a com- 
mission would depend. The main question being 
whether, assuming that M. De Tourville murdered 
his wife, he could be allowed to take a benefit under a 
will which he brought into operation by his own act. 
That, in the opinion of the Vice Chancellor, was a 
very important question, and one which he believed 
had never yet been decided or raised in an English 
court of law. He suggested that, since it would be 
futile to send out a commission until the legal ques- 
tion was decided, the question should be raised by 
demurrer. A day for the argument of this question 
was accordingly fixed, when a point will be heard and 
determined which is not only one of novelty but 
one which must be determined upon general princi- 
ples of law. 





An instance of aclass of contracts which seem to 
come before the court with increasing frequency— 
contracts void as against public policy—is to be found 
in the case of Williamson v. Chicago & Rock Island 
etc. R. Co., decided by the Supreme Court of Iowa 
onthe 18th ult. A conveyance of certain property 
was made to the defendant company to be used for de- 
pot purposes, in consideration of an agreement that the 
only depot should be erected on that ground, on the 
east side of the Des Moines river, Subsequently in 
violation of this agreement the company erected other 
depots onthe west side of the river, doing most of its 
business on that side. The court held that the condi- 
tion was void as against public policy, and that plain- 
tiffs, from whom such conveyance was procured, were 
not entitled to any relief on account of the failure of 
defendant to comply with such agreement, and the 
fact that the defendant may have used fraudulent rep- 
resentations to procure such conveyance would not 


alter the case. The same question has pre- 
viously arisen in other courts. Thus in St. 
Joseph etc. R. Co. v.’ Ryan, 11 Kas. 602, an 


action was brought by a land-owner for the breach of 
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a written contract, in which the company agreed to 
place a depot on land conveyed to it bythe plaintiff, 
and not at any other time to have or use any other de- 
pot within three miles of said depot. The plaintiff 
recovered $6,500 damages. Reversing this judgment 
the Supreme Court said: ‘‘Railroad corporations are, 
as we have seen, public agencies, and perform a pub- 
lic duty. They are agencies created by the public, 
with certain privileges and subject to certain obliga- 
tions. A contract that they will not discharge, or by 
which they can not discharge, those obligations, is a 
breach of that public duty and can not be enforced. 
It is the duty of a railroad company to furnish reason- 
able depot facilities. The number and location of the 
depots, so as to constitute reasonable depot facilities, 
vary with the changes and amount of population and 
business. A contract to leave a certain distance along 
the line of the road destitute of depots. is in contra- 
vention of public policy.’’ Some courts have gone 
further, and have held that an agreement between an 
individual and a railroad company for the location of 
a depot at a particular place, in consideration of 
money or property, is against public policy, and void. 
See R. Co. v. Seeley, 45 Mo. 212; Marsh v. Fauling, 
64 Ill, 414: Boston vy. Waltins; 60 Ill. 188; Fuller v. 
Dame, 18 Pick. 472; Halliday v. Patterson, 5 Oregon, 
177; Jacksonville &c. R. Co. v. Mathers, 71 Ill. 592. 








RECENT LEGAL LITERATURE. 





JACOB’S FISHER’S DIGEST. 


On the appearance of the first volume of this work 
some six months ago, we said something about its 
scope; of the enterprise of American legal publishers 
and of the value to the American lawyer of a digest of 
this character. We promised also amore extensive 
examination of the volumes as the project progressed, 
with a view of pointing out to the profession the man- 
ner in which the work had been performed. For it 
is a matter of much concern to the bar that the digests 
of the decisions, the indexes to the law, the keys in 
short to the precedents, should be correct and without 
error. In the search after precedents there is nothing 
so likely to disturb a lawyer’s equanimity as to be put 
on the wrong track through an incorrect citation, or 
to be left wholly without rudder or compass to prose- 
cute his voyage, through a careless omission on the 
part of thedigester. Loud then is the disturbed coun- 
selor in his denunciation of the author whom he 
has consulted with so little success, and some- 
times it is certain his complaints are even 
unjust, for after all to make a good digest is no 
very easy task. Index - making, as Macauley 
remarked in one of his earliest letters, though the 
lowest round on the ladder of literature is nevertheless 
one of the most important ones, and its importance 
depends entirely on its exactness. A man to be suc- 
cessful in this department of book-making must pos- 
sess qualifications not generally bestowed on one man. 
Analytical powers the most acute, the art of ex- 





An Analytical Digest of the Law and Practice of the 
Courts of Common Law, Divorce, Probate, Admiralty 
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tracting the pith of a decision from its surroundings, 
the gift of seeing what old equity pleaders would call 
the charging part of the case, at one glance; a mem- 
ory from which no detail once engraved thereon is ever 
lost. Few men indeed have these requisites! Few le- 
gal digests on our shelves approach perfection or even 
exactness,as those who are every day required to con- 
sult them know to their cost. 

Having said this much concerning the need of the 
profession for correct digests of the decisions, the val- 
ue of a digest assuch is apparent. A lawyer of any 
practice at all can not get along very long without the 
United States Digest or that of his own State either 
on the shelves of his library or within his reach. And 
next to these in value isa digest of the English adju- 
dications, numerous as they are upon every question 
constantly arising, and followed as they are by almost 
every American court every day. The present work, 
then, will commend itself to the American bar, espec- 
ially as the volumes of Fisher & Harrison upon which 
it is founded, have been tried by a generation of lawyers 
and have not been found wanting. The overruled cases, 
as we remarked in our notice of the first volume, have 
been omitted. This as well asthe following features 
distinguish in its execution the American work: The 
new and revised classification of each subject and the 
very large number of cross-references which have 
been made, thereby rendering it comparatively easy 
to refer to the decisions on any given point of law; the 
use of appropriate captions to indicate the topics em- 
braced in paragraphs, thereby bringing decisions of a 
similar character together; and the introduction of a 
fuli and complete index. 

It should be remembered that the English bar has 
no such a work as this. The English lawyer, to find 
an English precedent, must examine many volumes— 
the five volumes of Fishers’ Harrison’s digest, the 
nine volumes of the annuals and the several volumes 
of the Law Reports from 1877 to the present time. 
The American edition will confine all these within 
seven volumes. The second volume now before us 
contains the different titles from Bonus to Criminal In- 
formation as alphabetically arranged, among them the 
important ones of Carrier, Contract and Corporation. 
It contains 750 pages double columns. 





RECENT REPORTS. 


The ninth volume of the Nebraska Reports contains 
the decisions of the July Term, 1879, and those of 
the January Term, 1880, prior to January 22, not 
previously reported. The syllahi were prepared by 
the judges. Not many of the opinions are of general 
interest, though we may except the two following, 
viz: A public officer must discharge all the duties of 
his office for the compensation allowed by law and 
will not be allowed compensation for extra work un- 
less authorized by statute. State v.. Silver, p.8. A 
statute authorizing an attachment against the prop- 
erty of a non-resident without an undertaking is not 
unconstitutional, though as to residents an undertak- 
ing is required. Marsh v. Steele, p. 97. We observe 
that the reporter has annotated a large portion of 
the opinions with reference to previous Nebraska deci- 
sions—a commendable labor. The volume, index and 
all, has 635 pages. 

Mr. Chaney, we are glad to see, has made as large a 
volume of the 38th Michigan as it was possible, there 
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being no fewer than 920 pages within its covers. Most 
of the cases have heretofore appeared in these columns 
either in full orin an abstracted form. They include the 
opinions filed from January 8th to June 5th, 1878. The 
reporter on going into office and finding that the reports 
were very fir behind, took a course which we think 
was a proper one under the circumstances, he decided to 
place in the hands of the profession the latest decisions 
first. This explains why the present volume is so far 
behind the dates of the opinions and also why the last 
two volumes of the Michigan reports which we noticed 
were able to be issued so promptly. 

From Michigan we turn to Massachusetts. The 126th 
volume of the Massachusetts reports contains the cases 
argued and determined in the Supreme Judicial Court 
of that State from November 1878 to May 1879. It 
contains 682 pages. All of the cases of general interest 
have already been noted in the JOURNAL. Apropos of 
the ‘‘Pirates of Penzance’’ we are pleased to find that 
one case in this volume, Commonwealth v. Devlin, p. 
256, decides that when the ‘‘coster’’ has ‘‘finished 
jumping on his mother’’ he may be convicted of mur- 
der in the first degree—this under a statute which de- 
clares that when akilling is ‘‘committed with extreme 
atrocity or cruelty *‘the crime is murder in the first 
degree. 


A small duodecimo of less than 200 pages has been 
received from the publisher, Edward J. Ward, New 
York City, entitled MCADAM ON THE STILLWELL 
Act. This act, which was passed in New York in 
1831, abolished imprisonment for debt in that State. 
Prior to that date, the body of an ordinary contract 
debtor could be taken on a ca sa and imprisoned until 
his creditor was satisfied. The special place of con- 
finement for debtors in the city was called the Bride- 
well, after the London institution of that name 
founded by Edward VI., in 1852, at the request of 
Bishop Ridley, who solicited it as ‘‘*a workhouse for 
the poor, and a house of correction for the strumpet 
and idle person, for the rioter who consumeth all, and 
for the vagabond that will abide inno place.’’ The 
Stillwell act is still in force in New York,and the com- 
pilation which this volume contains of the decisions 
and forms relating thereto will be of value in that 
State.—A PATENT CasE INDEX, compiled by W. P. 
Preble, Jr., and published by Little, Brown & Co., 
Boston, will be of much service to patent lawyers. 
It embraces a list of the cases involving patents for in- 
ventions, arranged alphabetically; an alphabetical 
synopsis of law points relating to patents for inven- 
tions referring to the cases in the first list; a list of 
the inventions on which suits have been decided, with 
references to the first list, and an alphabetical list of 
the defendants in the first list. It contains 324 pages. 








NOTES. 


—The influence of Bret Harte and Mark Twain, the 
Canada Law Journal laments, is beginning to make 
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itself felt on the English bench, and to modify the 
judicial utterances of the lords of appeal. The 
other day in Ralph v. Carrick, 28 W. R. 71, the lords 
justices were trying to discover the intention of a 
foolish, thoughtless and inaccurate testator. Among 
other cases cited was Sibley v. Perry, 7 Ves. 522, 
whereupon Bertt, L. J., took occasion to observe: 
‘*T should have no objection to be present at 
the funeral of Sibley v. Perry as soon as that can 
take place.’’ 


—tThe Supreme Court of the United States will ad- 
journ on Monday, May 10th. No arguments will be 
heard after the last Friday in April. ——Chancellor 
Bruce of Louisville, Ky., has resigned.——Chancellor 
Pirtle of Kentucky died last week. He was born in 
that State in 1798. Under the Constitution of 1856 
he was elected Chancellor, and at the close of the 
term entered into partnership with the late Judge 
Ballard, which continued until 1861, when the latter 
was made United States Judge for Kentucky. In 1862 
Judge Pirtle was again elected Chancellor, and so con- 
tinued until 1868, when he retired finally from active 
duty on the bench and at the bar, being then seventy 
years of age. He, however, remained the Professor 
of Equity, Jurisprudence and Constitutional Law in 
the Law Department of the University -of Louisville 
until 1873, when his health compelled his retirement. 
—Judge Depue of New Jersey has been re-appoint- 
ed an associate justice of the Supreme Court of that 
State; William J. Magie has been likewise appointed 
to a similar position. 


A lawyer writes tothe Law Times as follows concern- 
ing conveyancing and English grammar: ‘‘During the 
said term.’’ 1 believe this phrase is not understood 
by everybody, and certainly not by the editors of 
Woodfall’s Landlord and Tenant, who have conceived 
some grim-gribber in its place,namely, these phrases, 
‘‘during the continuance of the said term, ’’ and 
‘‘during the continuance of this demise.’’ The former 
phrase is found in the 11th edition and the latter 
in the 8rd edition of Woodfall. Will you, on 
behalf of good English writing, allow me to correct 
these gehtlemen and all others who have erred through 
them, and so prevent in some measure these‘disgrace- 
ful phrases finding a place in every well-drawn lease. 
The word ‘‘during’’ is a verb (called by grammarians 
an adverb), andthe same verb as ‘‘enduring;’’ but 
placed at the beginning of the sentence it is scarcely 
recognized as averb. ‘‘The said term enduring,’’ 
**the said term during,’’ ‘‘enduring the said term,’’ 
and ‘‘during the said term,’’ all mean the same, and 
the last phrase is a beauty in the English language, 
because it issorare. Of course it might be translated 
into Latin by the ablative absolute. The following is 
Messrs. Lely &Co.’sblunder: ‘ ‘Enduring the con- 
tinuance of the said term.’’ They will be surprised 
to hear that these phrases, ‘‘during the continuance 
of the said term’’ and ‘‘continuing the continuance of 
the said term,’’ mean exactly the same thing, 
and that the former is a new-fangled arrangement 
of the wanton verbosity so dearly loved by the old 
school of conveyancers. Mr. Prideaux has always 
been content with the right phrase. The verb dure is 
common enough in Chaucer, and in Man of Lawestale 
are these lines, 


And al his lust, and al his busy cure, 
Was for to love her while his life may dure. 


Of the verb ‘‘ to dure ’’ the present participle is the 
only remnant in use. and Messrs. Lely & Co. are al- 
most guilty of a sort of sacrilege in trying to push it 
out of use and placing it under a bushel of words. 


i) 











